CHAPTER 97-229
Committee Substitute for House Bill No. 1243

An act relating to continuing care contracts; amending s. 651.011,
F.S.; revising definitions; amending s. 651.013, F.S.; specifying ap-
plication of additional laws to providers of continuing care; amend-
ing s. 651.015, F.S.; revising certain filing fee provisions; amending
s. 651.022, F.S.; deleting certain escrow agreement requirements;
limiting the Department of Insurance’s authority to approve certain
applications; amending s. 651.023, F.S.; clarifying provisions for
applications for certificates of authority; revising criteria for grant-
ing certain mortgages; limiting department authority to approve
certain applications; deleting certain provisions for renewal of certif-
icates of authority; amending s. 651.0235, F.S.; providing for contin-
uing validity of certificates of authority; amending s. 651.026, F.S.;
requiring a filing fee for annual reports; providing requirements for
financial reports and information; amending s. 651.033, F.S.; revis-
ing investment criteria for escrow accounts; revising criteria for
managing and administering escrow accounts; amending s. 651.035,
F.S.; clarifying minimum liquid reserve requirements; decreasing
certain escrow operating reserve requirements; requiring providers
to maintain a renewal and replacement reserve in escrow; providing
criteria; providing requirements for use of such reserves; amending
s. 651.051, F.S.; requiring certain notice before removal of certain
assets and records from the state; amending s. 651.055, F.S.; requir-
ing submittal to and approval by the department of all continuing
care contracts and addenda; revising continuing care agreement
provisions to apply to continuing care contracts; amending s.
651.061, F.S.; providing criteria and requirements for certain re-
funds to residents upon termination of contracts; amending s.
651.065, F.S.; applying certain waiver provisions to continuing care
contracts; amending s. 651.071, F.S.; applying preferred claims pro-
visions to continuing care contracts in receivership; amending s.
651.091, F.S.; requiring providers to make available for review cer-
tain master plans and plans for expansion or development; requiring
providers to furnish residents a copy of resident’s rights; requiring
filing of certain information with the department; amending s.
651.095, F.S.; requiring department approval of certain provider
advertising; limiting certain provider advertising; amending s.
651.105, F.S.; applying examination and inspection provisions to
continuing care contracts; amending s. 651.106, F.S.; providing addi-
tional grounds for refusal, suspension, or revocation of certificates
of authority; providing continuing requirements for providers after
revocation of a certificate; amending s. 651.107, F.S.; clarifying sta-
tus of certificates of authority not reinstated; creating s. 651.1081,
F.S.; specifying remedies in cases of unlawful sales by providers;
amending s. 651.111, F.S.; broadening the department’s inspection
authority; amending s. 651.114, F.S.; applying delinquency proceed-
ings and remedial rights provisions to continuing care contracts;
clarifying certain notice requirements relating to release of certain
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escrow funds; amending s. 651.1151, F.S.; requiring accessibility by
residents or resident organizations to management services con-
tracts; amending s. 651.118, F.S.; clarifying a receivership provision;
amending s. 651.121, F.S.; requiring the Continuing Care Advisory
Council to assist the department in certain actions; repealing s.
651.041, F.S., relating to use of reserves for investment purposes;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 651.011, Florida Statutes, 1996 Sup-
plement, is amended, and subsection (12) is added to said section, to read:

651.011 Definitions.—For the purposes of this chapter, the term:

(2) “Continuing care” or “care” means furnishing pursuant to a contract

shelter—food; and either nursing care or personal services as

defined in s. 400.402(16), whether such nursing care or personal services are

provided in the facility or in another setting designated by the contract

for continuing care, to an individual not related by consanguinity

or affinity to the provider furnishing such care, upon payment of an entrance

fee. Other personal services provided shall be designated in the continuing

care contract agreement. Contracts Agreements to provide continuing care

include agreements to provide care for any duration, including contracts
agreements that are terminable by either party.

(12) “Advertising” means the dissemination of any written, visual, or
electronic information by a provider, or any person affiliated with or con-
trolled by a provider, to potential residents or their representatives for the
purpose of inducing such persons to subscribe to or enter into a contract to
reside in a continuing care community covered by this act.

Section 2. Section 651.013, Florida Statutes, is amended to read:
651.013 Chapter exclusive; applicability of other laws.—

(1) Except as herein provided, providers of continuing care facilities shall
be governed by the provisions of this chapter and shall be exempt from all
other provisions of the Florida Insurance Code.

(2) In addition to other applicable provisions cited in this chapter, the
department has the authority granted under ss. 624.302-624.305, ss.
624.308-624.312, s. 624.319(1)-(3), ss. 624.320-624.321, s. 624.324, and s.
624.34 of the Florida Insurance Code to regulate providers of continuing
care.

Section 3. Subsection (2) of section 651.015, Florida Statutes, is amended
to read:

651.015 Administration; forms; fees; rules; fines.—The administration of
this chapter is vested in the department, which shall:

(2) Collect in advance, and the applicant shall pay in advance, the follow-
ing fees:
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(a) At the time of filing an application for a certificate of authority, an
application fee in the amount of $75 for each facility.

(b) At the tlme of f|||nq the annual report reqmred bv s. 651.026 renewal

not to exceed $50 a day for each day of noncompllance

~(d) A fee to cover the actual cost of a credit report and flnqerprlnt process-

(e) At the time of filing an application for a Forthe-issuance—of-the

provisional certificate of authority, a fee in the amount of $50.

Section 4. Paragraph (i) of subsection (3) and subsection (7) of section
651.022, Florida Statutes, are amended, and subsection (8) is added to said
section, to read:

651.022 Provisional certificate of authority; application.—

(3) Inaddition to the information required in subsection (2), an applicant
for a provisional certificate of authority shall submit a market feasibility
study. The market feasibility study shall include at least the following infor-
mation:

(i) The application for a provisional certificate of authority shall be ac-
companied by the forms of the continuing care residency and reservation
contracts and escrow agreements proposed to be used by the provider in the
furnishing of care. If the department finds that the continuing care contracts
and escrow agreements comply with ss. 651.023(1)(c), 651.033, and 651.055,
it shall approve them. Thereafter, no other form of contract or agreement
may be used by the provider until it has been submitted to the department
and approved.

(7) The issuance of a provisional certificate of authority entitles the ap-
plicant to collect entrance fees and reservation deposits from prospective
residents. All or any part of an entrance fee or deposit

collected shall be placed in an escrow account or on deposit with the depart-
ment, pursuant to s. 651.033, until a certificate of authorlty is |ssued by the
department AR-esc
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(8) The department shall not approve any application which includes in

the plan of financing any encumbrance of the operating reserves required
by this chapter.

Section 5. Section 651.023, Florida Statutes, is amended to read:
651.023 Certificate of authority; application;+renewal.—

(1) Afterissuance of a provisional certificate of authority, the department
shall issue to the holder of such provisional certificate of authority a certifi-
cate of authority; provided, however, that no certificate of authority shall be
issued until the holder of such provisional certificate of authority provides
the department with the following information:

(&) Any material change in status with respect to the information re-
quired to be filed under s. 651.022(2) in the application for a provisional
certificate of authority.

(b) A feasibility study prepared by an independent consultant which
contains all of the information required by s. 651.022(3) and contains finan-
cial forecasts or projections prepared in accordance with standards promul-
gated by the American Institute of Certified Public Accountants or financial
forecasts or projections prepared in accordance with standards for feasibility
studies or continuing care retirement communities promulgated by the Ac-
tuarial Standards Board. The study must also contain an independent eval-
uation and examination opinion, or a comparable opinion acceptable to the
department, by the consultant who prepared the study, of the underlying
assumptions used as a basis for the forecasts or projections in the study and
that the assumptions are reasonable and proper and that the project as
proposed is feasible. The study shall take into account project costs, actual
marketing results to date and marketing projections, resident fees and
charges, competition, resident contract provisions, and any other factors
which affect the feasibility of operating the facility.

(c) Subject to the requirements of subsection (2), a provider may submit
an application for a certificate of authority and any required exhibits upon
submission of proof that the project has a minimum of 30 percent of the units
reserved for which the provider is charging an entrance fee; however, this
provision shall not apply to an application for a certificate of authority for
the acquisition of a facility for which a certificate of authority was issued
prior to October 1, 1983, to a provider who subsequently becomes a debtor
in a case under the United States Bankruptcy Code, 11 U.S.C. ss. 101 et seq.,
or to a provider for which the department has been appointed receiver
pursuant to the prowsmns of part II of chapter 631 Ln-grder—for—a—umt—to
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(d) Proof that commitments have been secured for both construction fi-
nancing and long-term financing or a documented plan acceptable to the
department has been adopted by the applicant for long-term financing.

(e) Proof that all conditions of the lender have been satisfied to activate
the commitment to disburse funds other than the obtaining of the certificate
of authority, the completion of construction, or the closing of the purchase
of realty or buildings for the facility.

(f) Proof that the aggregate amount of entrance fees received by or
pledged to the applicant, plus anticipated proceeds from any long-term fi-
nancing commitment, plus funds from all other sources in the actual posses-
sion of the applicant, equal not less than 100 percent of the aggregate cost
of constructing or purchasing, equipping, and furnishing the facility plus
100 percent of the anticipated startup losses of the facility.

() Complete audited financial statements of the applicant, prepared by
an independent certified public accountant in accordance with generally
accepted accounting principles, as of the date the applicant commenced
business operations or for the fiscal year that ended immediately preceding
the date of application, whichever is later, and complete unaudited quar-
terly financial statements attested to by the applicant subsequent to the
date of the last audit.

(h) Proof that the applicant has complied will- be-able-to-comply with the
escrow requirements of subsection (3) or subsection (5) and will be able to

comply with s. 651.035.

(i) Such other reasonable data, financial statements, and pertinent infor-
mation as the department may require with respect to the applicant or the
facility, to determine the financial status of the facility and the management
capabilities of its managers and owners.

(i) Within 30 days of the receipt of the information required under para-
graphs (a)-(h), the department shall examine such information and shall
notify the provider in writing, specifically requesting any additional infor-
mation the department is permitted by law to require. Within 15 days after
receipt of all of the requested additional information, the department shall
notify the provider in writing that all of the requested information has been
received and the application is deemed to be complete as of the date of the
notice. Failure to so notify the applicant in writing within the 15-day period
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shall constitute acknowledgment by the department that it has received all
requested additional information, and the application shall be deemed to be
complete for purposes of review upon the date of the filing of all of the
required additional information.

(k) Within 45 days after an application is deemed complete as set forth
in paragraph (j), and upon completion of the remaining requirements of this
section, the department shall complete its review and shall issue, or deny,
to the holder of a provisional certificate of authority a certificate of author-
ity. If a certificate of authority is denied, the department shall notify the
holder of the provisional certificate of authority in writing, citing the specific
failures to satisfy the provisions of this chapter. If denied, the holder of the
provisional certificate of authority shall be entitled to an administrative
hearing pursuant to chapter 120.

(2)(@) The department shall issue a certificate of authority upon its deter-
mination that the applicant meets all requirements of law and has submit-
ted all of the information required by this section, that all escrow require-
ments have been satisfied, and that the fees prescribed in s. 651.015(2) have
been paid. Notwithstanding satisfaction of the 30-percent minimum reser-
vation requirement of paragraph (1)(c), no certificate of authority shall be
issued until the project has a minimum of 50 percent of the units reserved
for which the provider is charging an entrance fee, and proof thereof is
provided to the department.

(b) In order for a unit to be considered reserved under this section, the
provider must collect a minimum deposit of 10 percent of the then current
entrance fee for that unit, and must assess a forfeiture penalty of 2 percent
of the entrance fee due to termination of the reservation contract after 30
days for any reason other than the death or serious illness of the resident,
the failure of the provider to meet its obligations under the reservation
contract, or other circumstances beyond the control of the resident that
equitably entitle the resident to a refund of the resident’s deposit. The
reservation contract shall state the cancellation policy and the terms of the
continuing care contract to be entered into.

(3) No more than 25 percent of the moneys paid for all or any part of an
initial entrance fee may be included or pledged for the construction or pur-
chase of the facility, or included or pledged as security for long-term financ-
ing. The term “initial entrance fee” means the total entrance fee charged by
the facility to the first occupant of a unit. A minimum of 75 percent of the
moneys paid for all or any part of an initial entrance fee collected shall be
placed in an escrow account or on deposit with the department as prescribed
in s. 651.033.

(4) The provider shall be entitled to secure release of the moneys held in
escrow within 7 days after receipt by the department of an affidavit from the
provider, along with appropriate copies to verify, and notification to the
escrow agent by certified mail, that the following conditions have been
satisfied:

(@) A certificate of occupancy has been issued.
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(b) Payment in full has been received for no less than 70 percent of the
total units of a phase or of the total of the combined phases constructed.

(c) The consultant who prepared the feasibility study required by this
section or a substitute approved by the department certifies that there has
been no material adverse change in status with regard to the feasibility
study, with such statement dated not more than 12 months from the date
of filing for department approval. If a material adverse change should exist
at the time of submission, then sufficient information acceptable to the
department and the feasibility consultant shall be submitted which reme-
dies the adverse condition.

(d) Proof that commitments have been secured or a documented plan
adopted by the applicant has been approved by the department for long-term
financing.

(e) Proof that the provider has sufficient funds to meet the requirements
of s. 651.035, which may include funds deposited in the initial entrance fee
account.

(f) Proof as to the intended application of the proceeds upon release and
proof that the entrance fees when released will be applied as represented to
the department.

Notwithstanding any provision of chapter 120, no person, other than the
provider, the escrow agent, and the department, shall have a substantial
interest in any departmental decision regarding release of escrow funds in
any proceedings under chapter 120 or this chapter regarding release of
escrow funds.

(5) Inlieu of the provider fulfilling the requirements in subsection (3) and
paragraphs (4)(b) and (d),

the department may authorlze the release of escrowed sueh funds to retire
all outstanding debts on the facility and equipment upon application of the
provider and upon the provider’s showing that the provider will grant to the
residents a first mortgage on the land, buildings, and equipment that consti-
tute the facility, and that the provider satisfies the requirements of para-
graphs (4)(a), (c), and (e). Such mortgage shall secure the refund of the
entrance fee in the amount required by this chapter. The granting of such
mortgage shall be subject to the following:

(@) The first mortgage shall may be granted to an independent a trust
which is beneficially held by the residents. The document creating the trust
shall contain a provision that it agrees to an annual audit and will furnish
to the department all information the department may reasonably require.
The mortgage may secure payment on bonds issued to the residents or
trustee. Such bonds shall be redeemable after termination of the residency
contract agreement in the amount and manner required by this chapter for
the refund of an entrance fee.

(b) Before granting a first mortgage to the residents, all construction
shall be substantially completed and substantially all equipment shall be

7
CODING: Words striken are deletions; words underlined are additions.



Ch. 97-229 LAWS OF FLORIDA Ch. 97-229

purchased. No part of the entrance fees may be pledged as security for a
construction loan or otherwise used for construction expenses before the
completion of construction.

(c) If the provider is leasing the land or buildings used by the facility, the
leasehold interest shall be for a term of at least 30 years.

(6) The timeframes provided under s. 651.022(5) and (6) apply to applica-
tions submitted under s. 651.021(2). The department may not issue a certifi-
cate of authority under this chapter to any facility which does not have a
component which is to be licensed pursuant to chapter395-or part Il or part
111 of chapter 400 or which will not offer personal services or nursing ser-
vices through written contractual agreement. Any written contractual
agreement must be disclosed in the continuing care contract and is subject
to the provisions of s. 651.1151, relating to administrative, vendor, and
management contracts.

(7) __The department shall not approve an application which includes in
the plan of financing any encumbrance of the operating reserves required
by this chapter.

Section 6. Section 651.0235, Florida Statutes, is amended to read:

651.0235 Validity Annualrenewal of provisional certificates of authority
and certificates of authority.—

(1) The provisional certificate of authority and certificate of authority

shall be valld for as Ionq as Fenewableamquauy-en-epbeteFeSeptembepsg

deter-mmatlen-by the department determlnes that the prowder contlnues to
meet the requirements of this chapter.

(2) If the provider fails to meet the requirements of this chapter for a
provisional certificate of authority or a certificate of authority, the depart-
ment may notify issue-arenewalcertificate if-it-notifies the provider of any
deficiencies and require requires the provider to correct such deficiencies
within a period to be determined by the department. If such deficiencies are
not corrected within 20 days after the notice to the provider, or within less
time at the discretion of the department, the department shall notify the
advisory council, which may assist the facility in formulating a remedial
plan to be submitted to the department no later than 60 days from the date
of notification. The time period granted to correct deficiencies may be ex-
tended upon submission of a plan for corrective action approved by the
department. If such deficiencies have not been cleared by the expiration of
such time period, as extended, the department shall petition for a delin-
guency proceeding or pursue such other relief as is provided for under this
chapter s- 651114, as the circumstances may require.

(3) The Department of Insurance shall notify the Aqencv for Health Care
Administration Depa ces of any
facility for which a prowsmnal certlflcate of authorlty or certlflcate of au-
thority is no longer valid has-hot been renewed.
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Section 7. Subsections (7) and (8) are added to section 651.026, Florida
Statutes, to read:

651.026 Annual reports.—

(7) __Afiling fee in the amount of $100 shall accompany each annual report
required by this section.

(8) Allfinancial reports and any supplemental financial information sub-
mitted to the department shall be prepared in conformity with generally
accepted accounting principles.

Section 8. Section 651.033, Florida Statutes, is amended to read:
651.033 Escrow accounts.—

(1) When funds are required to be deposited in an escrow account pursu-
ant to s. 651.022, s. 651.023, s. 651.035, or s. 651.055:

(@) The escrow account shall be established in a Florida bank, Florida
savings and loan association, or Florida trust company acceptable to the
department or on deposit with the department; and the funds deposited
therein shall be kept and maintained in an account separate and apart from
the provider’s business accounts.

(b) Anescrow agreement shall be entered into between the bank, savings
and loan association, or trust company and the provider of the facility; the
agreement shall state that its purpose is to protect the resident or the
prospective resident; and, upon presentation of evidence of compliance with
applicable portions of this chapter, or upon order of a court of competent
jurisdiction, the escrow agent shall release and pay over the funds, or por-
tions thereof, together with any interest accrued thereon or earned from
investment of the funds, to the provider or resident as directed.

() Any agreement establishing an escrow account required under the
provisions of this chapter shall be subject to approval by the department.
The agreement shall be in writing and shall contain, in addition to any other
provisions required by law, a provision whereby the escrow agent agrees to
abide by the duties imposed under this section.

(d) All funds deposited in an escrow account, if invested, shall be invested
as set forth in part Il of chapter 625; however, such investment shall not
diminish the funds held in escrow below the amount required by this chap-
ter. All funds deposited in an escrow account shall not be subject to any liens
or charges by the escrow agent except escrow agent fees associated with
administering the accounts, or subject to any liens, judgments, garnish-
ments, oF creditor’s claims or other encumbrances against the provider or
facility except as provided in s. 651.035(1).

(e) At the request of either the provider or the department, the escrow
agent shall issue a statement indicating the status of the escrow account.

(2) In addition, whenfunds-arerequired-to-be-depositedin—-an-escrow
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{b) the escrow agreement shall provide that the escrow agent or another
person designated to act in his place and the provider, except as otherwise
provided in s. 651.035, shall notify the department in writing at least 10
days before the withdrawal of any portion of any funds required to be es-
crowed under the provisions of s. 651.035. However, in the event of an
emergency and upon petition by the provider, the department may waive the
10-day notification period and allow a withdrawal of up to 10 percent of the
required minimum liquid reserve. The department shall have 3 working
days to deny the petition for the emergency 10-percent withdrawal. If the
department fails to deny the petition within 3 working days, the petition
shall be deemed to have been granted by the department. For the purpose
of this section, “working day” means each day that is not a Saturday, Sun-
day, or legal holiday as defined by Florida law. Also for the purpose of this
section, the day the petition is received by the department shall not be

counted as one of the 3 days Hewever-tunds-may-b&w&hdﬁamm—wptheut

(3) In addition, when entrance fees are required to be deposited in an
escrow account pursuant to s. 651.022, s. 651.023, or s. 651.055:
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prowder shall dellver to the re3|dent a wrltten recelpt The recelpt shall
show the payor’'s name and address, the date, the price of the care contract

, and the amount of money paid. A copy of each receipt together
with the funds shall be deposited with the escrow agent or as provided in

paragraph (c). The escrow agent shall release such funds to the provider
upon the expiration of 7 days after the date of receipt of the funds by the
escrow agent if the provider, operating under a certificate of authority issued
by the department, has met the requirements of s. 651.023(4). However, if
the resident rescinds the contract within the 7-day period, the escrow agent
shall release the escrowed fees to the resident.

(b){s) om-prospecti

- At the request of an

individual resident or-aprospective resident of a facility, the escrow agent

shall issue a statement indicating the status of the resident’s portion of the
escrow account.

(c) At the request of an individual resident of a facility, the provider may
hold the check for the 7-day period and shall not deposit it during this time
period. If the resident rescinds the contract within the 7-day period, the
check shall be immediately returned to the resident. Upon the expiration of
the 7 days, the provider shall deposit the check.

(4) Any fees of $1,500 or less which are assessed with respect to prospec-
tive residents to have their names placed on a facility’s waiting list shall not
be subject to the escrow provisions of this section.

(5) When funds are required to be deposited in an escrow account pursu-
ant to s. 651.022, s. 651.023, or s. 651.035, the following shall apply:

(a) The escrow agreement shall require that the escrow agent furnish the
provider with a quarterly statement indicating the amount of any disburse-
ments from or deposits to the escrow account and the condition of the ac-
count during the period covered by the statement. The agreement shall
require that the statement be furnished to the provider by the escrow agent
on or before the 10th day of the month following the end of the quarter for
which the statement is due. If the escrow agent does not provide the quar-
terly statement to the provider on or before the 10th day of the month
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following the month for which the statement is due, the department may,
in its discretion, levy against the escrow agent a fine not to exceed $25 a day
for each day of noncompliance with the provisions of this subsection.

(b) If the escrow agent does not provide the quarterly statement to the
provider on or before the 10th day of the month following the quarter for
which the statement is due, the provider shall, on or before the 15th day of
the month following the quarter for which the statement is due, send a
written request for the statement to the escrow agent by certified mail
return receipt requested.

(c) On or before the 20th day of the month following the quarter for which
the statement is due, the provider shall file with the department a copy of
the escrow agent’s statement or, if the provider has not received the escrow
agent's statement, a copy of the written request to the escrow agent for the
statement.

(d) The department may, in its discretion, in addition to any other pen-
alty that may be provided for under this chapter, levy a fine against the
provider not to exceed $25 a day for each day the provider fails to comply
with the provisions of this subsection.

(e) Funds held on deposit with the department are exempt from the
reporting requirements of this subsection.

Section 9. Paragraph (a) of subsection (1), subsections (2) and (4), and
paragraph (d) of subsection (7) of section 651.035, Florida Statutes, are
amended, and subsection (8) is added to said section, to read:

651.035 Minimum liquid reserve requirements.—

(1)(&) A provider shall maintain in escrow and as a minimum liquid
reserve an amount equal to the aggregate amount of all principal and inter-
est payments due during the fiscal year on any mortgage loan or other long-
term financing of the facility, including taxes and insurance as recorded in
the audited financial statements required under s. 651.026. The amount
shall include any leasehold payments and all costs related to same. If princi-
pal payments are not due during the fiscal year, the provider shall maintain
in escrow as a minimum liquid reserve an amount equal to interest pay-
ments due during the next 12 18 months on any mortgage loan or other long-
term financing of the facility, including taxes and insurance.

(2)(a) Each provider shall maintain in escrow an operating reserve in an
amount equal to 30 percent of the total operating expenses projected in the
feasibility study required by s. 651.023(1)}b) for the first 12 months of opera-
tion. Thereafter, each provider shall maintain in escrow an operating re-
serve in an amount equal to 15 30 percent of the total operating expenses
in the annual report filed pursuant to s. 651.026. Where a provider has been
in operation for more than 12 months, the total annual operating expenses
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shall be determined by averaging the total annual operating expenses re-
ported to the department by the number of annual reports filed with the
department within the immediate preceding 3-year period subject to adjust-
ment in the event there is a change in the number of facilities owned. For
purposes of this subsection, total annual operating expenses shall include
all expenses of the facility except: depreciation and amortization; interest,
insurance and taxes included in subsection (1); extraordinary expenses
which are adequately explained and documented in accordance with gener-
ally accepted accounting principles; and changes in the obligation to provide
future services to current residents. Beginning January 1, 1993, the operat-
ing reserves required under this subsection shall be in an unencumbered
account held in escrow for the benefit of the residents. Such funds may not
be encumbered or subject to any liens or charges by the escrow agent or
judgments, garnishments, or creditors’ claims against the provider or facil-
ity. However, if a facility had a lien, mortgage, trust indenture, or similar
debt instrument in place prior to January 1, 1993, which encumbered all or
any part of the reserves required by this subsection and such funds were
used to meet the requirements of this subsection, then such arrangement
may be continued, unless a refinancing or acquisition has occurred, and the
provider shall be in compliance with this subsection.

(b) Each provider shall maintain in escrow a renewal and replacement
reserve in an amount equal to 15 percent of the total accumulated deprecia-
tion based on the audited financial statement required to be filed pursuant
to s. 651.026, not to exceed 15 percent of the facility’s average operating
expenses for the past 3 fiscal years based on the audited financial state-
ments for each of such years. For a provider who is an operator of a facility
but is not the owner and depreciation is not included as part of the provider’s
financial statement, the renewal and replacement reserve required by this
paragraph shall equal 15 percent of the total operating expenses of the
provider, as described in this section. Each provider licensed prior to October
1, 1983, shall be required to fully fund the renewal and replacement reserve
by October 1, 2003, by multiplying the difference between the former escrow
requirement and the present escrow requirement by the number of years the
facility has been in operation after October 1, 1983.

(4)(@) In facilities where not all residents tenants are under continuing
care contracts agreements, the reserve requirements of subsection (2) shall
be computed only with respect to the proportional share of operating ex-
penses that is applicable to residents as defined in s. 651.011. For purposes
of this calculation, the proportional share shall be based upon the ratio of
residents under continuing care contracts agreements to those residents
who do not hold such contracts agreements.

(b) In facilities which have voluntarily and permanently discontinued
marketing continuing care contracts agreements, the department may allow
a reduced debt service reserve as required in subsection (1) based upon the
ratio of residents under continuing care contracts agreements to those resi-
dents who do not hold such contracts agreements if the department finds
that such reduction is not inconsistent with the security protections in-
tended by this chapter. In making this determination, the department may
consider such factors as the financial condition of the facility, the provisions
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of the outstanding continuing care contracts agreements, the ratio of resi-
dents under continuing care agreements to those residents who do not hold
a continuing care contract agreement, current occupancy rates, previous
sales and marketing efforts, life expectancy of the remaining contract hold-
ers, and the written policies of the board of directors of the provider or a
similar board.

()

(d) Notwithstanding any other provision of this section, a provider utiliz-
ing a letter of credit pursuant to this subsection shall, at all times, have and
maintain in escrow an operating cash reserve equal to 2 months’ operating
expenses as determined pursuant to s. 651.026(2)(e).

(8)(a) Each fiscal year, a provider may withdraw up to 33 percent of the
total renewal and replacement reserve available. The reserve available is
equal to the market value of the invested reserves at the end of the provid-
er's prior fiscal year. The withdrawal is to be used for capital items or major
repairs and before any funds are eligible for withdrawal, the provider must
obtain written permission from the department by submitting the following
information:

1. The amount of the withdrawal and the intended use of the proceeds.

2. A board resolution and sworn affidavit signed by two officers or gen-
eral partners of the provider which indicates approval of the withdrawal and
use of the funds.

3. Proof that the provider has met all funding requirements for the oper-
ating, debt service, and renewal and replacement reserves computed for the
previous fiscal year.

4. Anticipated payment schedule for refunding the renewal and replace-
ment reserve fund.

(b) Within 30 days after the withdrawal of funds from the renewal and
replacement reserve fund, the provider must beqgin refunding the reserve
account in equal monthly payments which allow for a complete funding of
such withdrawal within 36 months. If the payment schedule required under
subparagraph (a)4. has changed, the provider must update the department
with the new payment schedule. If the provider fails to make a reguired
monthly payment or the payment is late, the provider must notify the de-
partment within 5 days after the due date of the payment. No additional
withdrawals from the renewal and replacement reserve will be allowed until
all scheduled payments are current.

Section 10. Section 651.051, Florida Statutes, is amended to read:

651.051 Maintenance of assets and records in state.—No records or as-
sets may be removed from this state by a provider unless the department
consents to such removal in writing before such removal. Such consent shall
be based upon the provider’'s submitting satisfactory evidence that the re-
moval will facilitate and make more economical the operations of the pro-
vider and will not diminish the service or protection thereafter to be given
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the provider’s residents in this state. Prior to such removal, the provider
shall give notice to the president or chair of the facility's residents’ council.
If such removal is part of a cash management system which has been ap-
proved by the department, disclosure of the system shall meet the notifica-
tion requirements.

Section 11. Section 651.055, Florida Statutes, is amended to read:
651.055 Contracts Agreements; right to rescind.—

(1) Each continuing care contract and each addendum to such contract
shall be submitted to and approved by the department prior to its use in this
state. Thereafter, no other form of contract shall be used by the provider
unless |t has been submltted to and aDDroved bv the department Ln-addmgn

ag#eement- Each contract ag#eement shaII

(@) Provide for the continuing care of only one resident, or for two persons
occupying space designed for double occupancy, under appropriate regula-
tions established by the provider and shall list all properties transferred and
their market value at the time of transfer, including donations, subscrip-
tions, fees, and any other amounts paid or payable by, or on behalf of, the
resident or residents.

(b) Specify all services which are to be provided by the provider to each
resident, including, in detail, all items which each resident will receive,
whether the items will be provided for a designated time period or for life,
and whether the services will be available on the premises or at another
specified location. The provider shall indicate which services or items are
included in the contract agreement for continuing care and which services
or items are made available at or by the facility at extra charge. Such items
shall include, but are not limited to, food, shelter, personal services or nurs-
ing care, drugs, burial, and incidentals.

(c) Describe the terms and conditions under which a contract an-agree-
ment for continuing care may be canceled by the provider or by a resident
and the conditions, if any, under which all or any portion of the entrance fee
will be refunded in the event of cancellation of the contract agreement by
the provider or by the resident, including the effect of any change in the
health or financial condition of a person between the date of entering a
contract an-agreement for continuing care and the date of initial occupancy
of a living unit by that person.

(d) Describe the health and financial conditions required for a person to
be accepted as a resident and to continue as a resident, once accepted,
including the effect of any change in the health or financial condition of a
person between the date of entering into a continuing care contract agree-
ment and the date of taking occupancy in a unit.

(e) Describe the circumstances under which the resident will be permit-
ted to remain in the facility in the event of financial difficulties of the
resident. The stated policy may not be less than the terms stated in s.
651.061.
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(f) State the fees that will be charged if the resident marries while at the
designated facility, the terms concerning the entry of a spouse to the facility,
and the consequences if the spouse does not meet the requirements for entry.

(g) Provide that the contract agreement may be canceled upon the giving
of written notice of cancellation of at least 30 days by the provider, the
resident, or the person who provided the transfer of property or funds for the
care of such resident; however, if a contract an-agreement is canceled be-
cause there has been a good faith determination that a resident is a danger
to himself or others, only such notice as is reasonable under the circum-
stances shall be required.

1. The contract agreement shall further provide in clear and understand-
able language, in print no smaller than the largest type used in the body of
the contractag#eement the terms governlng the refund of any portlon of the
entrance fee a

2. For a resident whose contract agreement with the facility provides
that the resident does not receive a transferable membership or ownership
right in the facility, and who has occupied his unit, the refund shall be
calculated on a pro rata basis with the facility retaining no more than 2
percent per month of occupancy by the resident and no more than a 4-
percent fee for processing. Such refund shall be paid no later than 120 days
after the giving of notice of intention to cancel.

3. Alternatively; If the contract provides for the facility to retain no more
than 1 percent per month of occupancy by the resident, it may provide that
such refund will be paid from the proceeds of the next entrance fees received
by the provider for units for which there are no prior claims by any resident
until paid in full or, if the provider has discontinued marketing continuing

care contracts, within 200 days after the date of notice.

4. Unless the provisions of subsection (5) apply, for any prospective resi-
dent, regardless of whether or not such a resident receives a transferable
membership or ownership right in the facility, who cancels the contract
agreement prior to occupancy of the unit, the refund shall be the entire
amount paid toward the entrance fee, less a processing fee not to exceed 4
percent of the entire entrance fee, but in no event shall such processing fee
exceed the amount paid by the prospective resident. Such refund shall be
paid no later than 60 days after the giving of notice of intention to cancel.
For a resident who has occupied his unit and who has received a transferable
membership or ownership right in the facility, the foregoing refund provi-
sions shall not apply but shall be deemed satisfied by the acquisition or
receipt of a transferable membership or an ownership right in the facility.
The provider shall not charge any fee for the transfer of membership or sale
of an ownership right.

(h) State the terms under which a contract an-agreement is canceled by
the death of the resident. These terms may contain a provision that, upon
the death of a resident, the entrance fee of such resident shall be considered
earned and shall become the property of the provider. When the unit is
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shared, the conditions with respect to the effect of the death or removal of
one of the residents shall be included in the contract agreement.

(i) Describe the policies which may lead to changes in monthly recurring
and nonrecurring charges or fees for goods and services received. The con-
tract agreement shall provide for advance notice to the resident, of not less
than 60 days, before any change in fees or charges or the scope of care or
services may be effective, except for changes required by state or federal
assistance programs.

(i) Provide that charges for care paid in one lump sum shall not be
increased or changed during the duration of the agreed upon care, except for
changes required by state or federal assistance programs.

(k) Specify whether or not the facility is, or is affiliated with, a religious,
nonprofit, or proprietary organization or management entity; the extent to
which the affiliate organization will be responsible for the financial and
contractual obligations of the provider; and the provisions of the federal
Internal Revenue Code, if any, under which the provider or affiliate is
exempt from the payment of federal income tax.

(2) A resident has the right to rescind a continuing care contract and
receive a full refund of any funds paid agreement, without penalty or forfeit-

ure, Wlthln 7 days after executlng the contractag#eement Dupmg-th&l-day

undeptepms-app#wed-by—tk%depaptm%m- A resndent shaII not berequwed
to move into the facility designated in the contract agreement before the
expiration of the 7-day period.

(3) The contract agreement shall include or shall be accompanied by a
statement, printed in boldfaced type, which reads: “This facility and all
other continuing care facilities in the State of Florida are regulated by
chapter 651, Florida Statutes. A copy of the law is on file in this facility. The
law gives you or your legal representative the right to inspect our most
recent financial statement and inspection report before signing the contract

(4) Before the transfer of any money or other property to a provider by
or on behalf of a prospective resident, the provider shall present a typewrit-
ten or printed copy of the contract agreement to the prospective resident and
all other parties to the contract agreement. The provider shall secure a
signed, dated statement from each party to the contract certifying that a
copy of the contract agreement with the specified attachment as required
pursuant to this chapter was received.

(5) If a resident dies before occupying the facility or, through illness,
injury, or incapacity, is precluded from becoming a resident under the terms
of the continuing care contract agreement, the contract agreement is auto-
matically canceled, and the resident or his legal representative shall receive
a full refund of all moneys paid to the facility, except those costs specifically
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incurred by the facility at the request of the resident and set forth in writing
in a separate addendum, signed by both parties, to the contract agreement.

(6) Inorder to comply with this section, a provider may furnish informa-
tion not contained in his continuing care contract agreement through an
addendum.

(7) Those contracts agreements entered into subsequent to July 1, 1977,
and before the issuance of a certificate of authority to the provider are valid
and binding upon both parties in accordance with their terms.

(8) The provisions of this section shall control over any conflicting provi-
sions contained in part Il or part Il of chapter 400.

Section 12. Subsection (1) of section 651.061, Florida Statutes, is
amended to read:

651.061 Dismissal or discharge of resident; refund.—

(1) No contract agreement for care shall permit dismissal or discharge of
the resident from the facility providing care before the expiration of the
contract agreement, without just cause for such a removal. For any contract
entered into on or after October 1, 1997, and terminated by a provider fa

for just cause, the provider facility shall pay
to the resident any refund due upon the resident’s vacating the facility, less
a reasonable amount to cover the anticipated cost of utilities, telephone, or
other obligations, if applicable and as documented by the provider. Any
funds retained and not used for such purposes will be refunded to the
resident within 45 days of vacating the unit. For contracts written prior to
October 1, 1997 any refund due shall be made in accordance Wlth the terms
of the contract i

The term “just cause” includes, but is not
limited to, a good falth determlnatlon that a resident is a danger to himself
or others while remaining in the facility. The term “just cause” does not
include termination of contract holders for the purpose of decertifying a
facility from this chapter.

Section 13. Section 651.065, Florida Statutes, is amended to read:

651.065 Waiver of statutory protection.—No act, agreement, or state-
ment of any resident, or of an individual purchasing care for a resident,
under any contract agreement to furnish care to the resident shall constitute
a valid waiver of any provision of this chapter intended for the benefit or
protection of the resident or the individual purchasing care for the resident.

Section 14. Section 651.071, Florida Statutes, is amended to read:

651.071 Contracts Agreements as preferred claims on liquidation or re-
ceivership.—

(1) Inthe event of receivership or liquidation proceedings against a of the
provider, all continuing care contracts agreements executed by a provider
shall be deemed preferred claims against all assets owned by the provider;
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however, such claims shall be subordinate to those priority claims set forth
in s. 631.271 and any secured claim as defined in s. 631.011.

(2) Any other claims not set forth in subsection (1) shall be considered as
general creditors’ claims.

(3) Nothing in this section shall be construed to impair the priority, with
respect to the lien property, of mortgages, security agreements, or lease
agreements or installment sales agreements on property not otherwise en-
cumbered entered into by a provider with an issuer of bonds or notes, which
has financed a facility, and which bonds are secured by a resolution, ordi-
nance, or indenture of trust, if such mortgages or agreements were duly
recorded at least 4 months prior to the institution of receivership or liquida-
tion proceedings.

Section 15. Section 651.091, Florida Statutes, is amended to read:

651.091 Availability, distribution, and posting of reports and records;
requirement of full disclosure.—

(1) Each continuing care facility shall maintain as public information,
available upon request, records of all cost and inspection reports pertaining
to that facility that have been filed with or issued by any governmental
agency. A copy of each such report shall be retained in such records for not
less than 5 years from the date the report is filed or issued. Each facility
shall also maintain as public information, available upon request, all annual
statements that have been filed with the department.

(2) Every continuing care facility shall:

(@) Display the certificate of authority in a conspicuous place inside the
facility.

(b) Postin aprominent position in the facility so as to be accessible to all
residents and to the general public a concise summary of the last examina-
tion report issued by the department, with references to the page numbers
of the full report noting any deficiencies found by the department, and the
actions taken by the provider to rectify such deficiencies, indicating in such
summary where the full report may be inspected in the facility.

(c) Postina prominent position in the facility so as to be accessible to all
residents and to the general public a summary of the latest annual state-
ment, indicating in the summary where the full annual statement may be
inspected in the facility. A listing of any proposed changes in policies, pro-
grams, and services shall also be posted.

(d) Distribute a copy of the full annual statement to the president or
chairman of the residents’ council within 30 days after the filing of the
annual report with the department, and designate a staff person to provide
explanation thereof.

(e) Notify the residents’ council of any plans filed with the department
to obtain new financing, additional financing, or refinancing for the facility
and of any applications to the department for any expansion of the facility.
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(3) Before entering into a contract an-agreement to furnish continuing
care, the provider undertaking to furnish the care, or the agent of the
provider, shall make full disclosure, and provide copies of the disclosure
documents to the prospective resident or his legal representative, of the

following information relative-to-the undertaking:
(@) The contract agreement to furnish continuing care.

(b) The summary listed in paragraph (2)(b).

(c) All ownership interests and lease agreements, including information
specified in s. 651.022(2)(b)8.

(d) In keeping with the intent of this subsection relating to disclosure,
the provider shall make available for review, master plans approved by the
provider’s governing board and any plans for expansion or phased develop-
ment, to the extent that the availability of such plans will not put at risk real

estate, financing, acquisition, negotiations, or other implementation of oper-
ational plans and thus jeopardize the success of neqotlatlons operatlons
and development AR v .

(e) Copies of the rules and regulations of the facility and an explanation
of the responsibilities of the resident.

(f) The policy of the facility with respect to admission to and discharge
from the various levels of health care offered by the facility.

() The amount and location of any reserve funds required by this chap-
ter, and the name of the person or entity having a claim to such funds in the
event of a bankruptcy, foreclosure, or rehabilitation proceeding.

(h) A copy of the resident’s rights as described in s. 651.083.

A true and complete copy of the full disclosure document to be used shall be
filed with the department prior to its use. A resident or Fhe prospective
resident or his or her legal representative shall be permitted to inspect the
full reports referred to in paragraph (2)(b); the charter or other agreement
or instrument required to be filed with the department pursuant to s.
651.022(2), together with all amendments thereto; and the bylaws of the
corporation or association, if any. Upon request, copies of the reports and
information shall be provided to the individual requesting them if the indi-
vidual agrees to pay a reasonable charge to cover copying costs.

Section 16. Section 651.095, Florida Statutes, is amended to read:

651.095 Advertisements; requirements; penalties.—

(1) Upon application for a provisional certificate of authority, the depart-
ment shall reqwre the appllcant to submlt for approval all eash—ﬁnanslal
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literatureor advertising communication-addressed-orintended-for distribu-
Approval of the application constitutes ap-
proval of the advertising sueh-deeument-s unless the department has other-

wise notified the applicant has-consented-otherwise-in-writing. The depart-

ment shall disapprove any document which is a violation of any provision

of part X of chapter 626 untrue deceptive or misleading-orwhich-contains
misrepresentations-or-omissions-of material facts.

(2) After an application has been approved, a provider is not required to
submit new advertising an-advertisement to the department for approval,
however, a provider may not use, and may not have published, and a person
may not use or may not have published publish, any advertisement which
is a violation of any provision of part X of chapter 626 or which has previ-

ouslv been d|sapproved bv the department untpue,—deeepme—er—mMeamng-

(34 This chapter does not impose liability, civil or criminal, upon a
person or publisher who is regularly engaged in the business of publishing
a bona fide newspaper or operating a radio or television station and who,
acting solely in his official capacity, publishes an advertisement in good faith
and without knowledge that the advertisement or publication constitutes a
violation of this chapter.

(A)(S) Itis unIawfuIAns,Lpepsenwhe-engages-m-mebusmess-ef-pFewdmg

for any person other than a prowder Ilcensed
pursuant to this chapter, to advertise or market to the general public any
product similar to continuing care through the use of such terms as “life

care,” “continuing care,” or “guaranteed care for life,” or similar terms,
words, or phrases.

(5)6) The provisions of this section shall control over any conflicting
provisions contained in part Il or part 111 of chapter 400.

Section 17. Subsection (1) of section 651.105, Florida Statutes, 1996 Sup-
plement, is amended to read:

651.105 Examination and inspections.—

(1) The department may at any time, and shall at least once every 3
years, examine the business of any applicant for a certificate of authority
and any provider engaged in the execution of care contracts agreements or
engaged in the performance of obligations under such contracts agreements,
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in the same manner as is provided for examination of insurance companies
pursuant to s. 624.316. Such examinations shall be made by a representa-
tive or examiner designated by the department, whose compensation will be
fixed by the department pursuant to s. 624.320. Routine examinations may
be made by having the necessary documents submitted to the department;
and, for this purpose, financial documents and records conforming to com-
monly accepted accounting principles and practices, as required under s.
651.026, will be deemed adequate. The final written report of each such
examination shall be filed in the office of the department and, when so filed,
will constitute a public record. Any provider being examined shall, upon
request, give reasonable and timely access to all of its records. The repre-
sentative or examiner designated by the department may at any time exam-
ine the records and affairs and inspect the physical property of any provider,
whether in connection with a formal examination or not.

Section 18. Section 651.106, Florida Statutes, is amended to read:

651.106 Grounds for discretionary refusal, suspension, or revocation of
certificate of authority.—The department, in its discretion, may deny, sus-
pend, or revoke the provisional certificate of authority or the certificate of
authority of any applicant or provider if it finds that any one or more of the
following grounds applicable to the applicant or provider exist:

(1) Failure by the provider to continue to meet the requirements for the
authority originally granted.

(2) Failure by the provider to meet one or more of the qualifications for
the authority specified by this chapter.

(3) Material misstatement, misrepresentation, or fraud in obtaining the
authority, or in attempting to obtain the same.

(4) Demonstrated lack of fitness or trustworthiness.

(5) Fraudulent or dishonest practices of management in the conduct of
business.

(6) Misappropriation, conversion, or withholding of moneys.

(7) Failure to comply with, or violation of, any proper order or rule of the
department or violation of any provision of this chapter.

(8) The insolvent condition of the provider or the provider’s being in such
condition or using such methods and practices in the conduct of its business
as to render its further transactions in this state hazardous or injurious to
the public.

(9) Refusal by the provider to be examined or to produce its accounts,
records, and files for examination, or refusal by any of its officers to give
information with respect to its affairs or to perform any other legal obliga-
tion under this chapter when required by the department.

(10) Failure by the provider to comply with the requirements of s.
651.026 or s. 651.033.
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(11) Failure by the provider to maintain escrow accounts or funds as
required by this chapter.

(12) Failure by the provider to meet the requirements of this chapter for
disclosure of information to residents concerning the facility, its ownership,
its management, its development, or its financial condition or failure to
honor its continuing care contracts.

(13) Any cause for which issuance of the license could have been refused
had it then existed and been known to the department.

(14) Having been found guilty of, or having pleaded guilty or nolo con-
tendere to, a felony in this state or any other state, without regard to
whether a judgment or conviction has been entered by the court having
jurisdiction of such cases.

(15) In the conduct of business under the license, engaging in_unfair
methods of competition or in unfair or deceptive acts or practices prohibited
under part X of chapter 626.

(16) A pattern of bankrupt enterprises.

Revocation of a certificate of authority under this section does not relieve a
provider from the provider’s obligation to residents under the terms and
conditions of any continuing care contract between the provider and resi-
dents or the provisions of this chapter. The provider shall continue to file its
annual statement and pay license fees to the department as required under
this chapter as if the certificate of authority had continued in full force, but
the provider shall not issue any new continuing care contracts. The depart-
ment may seek an action in the circuit court of Leon County to enforce the
department’s order and the provisions of this section.

Section 19. Subsection (3) of section 651.107, Florida Statutes, is
amended to read:

651.107 Duration of suspension; obligations during suspension period;
reinstatement.—

(3) Upon expiration of the suspension period, if within such period the
certificate of authority has not otherwise terminated, the provider’s certifi-
cate of authority shall automatically be reinstated unless the department
finds that the causes for the suspension have not been removed or that the
provider is otherwise not in compliance with the requirements of this chap-
ter. If not so automatically reinstated, the certificate of authority shall be
deemed to be revoked have expired as of the end of the suspension period
or upon failure of the provider to continue the certificate during the suspen-
sion period, whichever event first occurs.

Section 20. Section 651.1081, Florida Statutes, is created to read:

651.1081 Remedies available in cases of unlawful sale.—

(1) Upon a determination by the department that a provider is or has
been violating the provisions of this chapter, the department may order the
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provider to cease sales and make a rescission offer to the resident in accord-
ance with the provisions of this section.

(2) _Upon such order by the department, every unlawful sale made in
violation of this chapter may be rescinded at the election of the resident
without penalty.

(3)__No resident shall have the benefit of this section who, within 30 days
of receipt, has refused or failed to accept an offer made in writing by the
provider to rescind the contract in question and to refund the full amount
paid by the resident with interest on the full amount paid for the contract
at the legal rate, pursuant to s. 55.03, for the period from the date of
payment by the resident to the date of repayment, less the amount of the
cost of care provided, if applicable, and the amount of any costs specifically
incurred by the provider at the request of the resident and set forth in
writing in a separate addendum, signed by both parties to the contract.

Section 21. Subsection (3) of section 651.111, Florida Statutes, is
amended to read:

651.111 Requests for inspections.—

(3) Upon receipt of a complaint, the department shall make a prelimi-
nary review; and, unless the department determines that the complaint is
without any reasonable basis,

willfully-intended-to-harass-a provideroris
the department shaII make an onsite mspectlon—er—mstl:uet—the—adwsory

The complalnant shall be adwsed Wlthln 30 days after ef.the
receipt of the complaint by the department, of the proposed course of action
of the department.

Section 22. Section 651.114, Florida Statutes, is amended to read:
651.114 Delinquency proceedings; remedial rights.—

(1) Upon determination by the department that a provider is not in
compliance with this chapter, the department may notify the chairman of
the advisory council, who may assist the department in formulating a correc-

(2)3) A TFhe provider shall make available to the advisory council, no
later than 30 14 days after belng requested to do so by the adwsory counC|I
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{b)} a plan for obtaining compliance or restoring-the funds-andforfuture

solvency.

(34 The council shall, cenvene no later than 30 days after notification
to:

(a) Consider and evaluate the plan submitted by the provider.
(b) Discuss the problem and solutions with the provider.
(c) Conduct such other business as is necessary.

(d) Report its findings and recommendations to the department, which
may require additional modification of the plan.

@)B)a) Upon approval of a plan by the department, the provider shall
submit monthly a progress report to the council or the department, or both,
in a manner prescribed by the department.

(b) After a period of 3 months, or at any earlier time deemed necessary,
the council shall evaluate the progress by the provider of the facHity and
shall advise the department of its findings.

(5)(6) Should the department find that sufficient grounds exist asto-a
provider for rehabilitation, liquidation, conservation, reorganization, sei-
zure, or summary proceedings of an insurer as set forth in ss. 631.051,
631.061, and 631.071, the department may petition for an appropriate court
order or may pursue such other relief as is afforded in part | of chapter 631.
Before invoking its powers under part | of chapter 631, the department shall
notify the chairman of the advisory council.

©®)A In the event an order of rehabilitation, liquidation, conservation,
reorganization, seizure, or summary proceeding has been entered against a
provider, the department is vested with all of the powers and duties it has
under the provisions of part | of chapter 631 in regard to delinquency pro-
ceedings of insurance companies.

(71)8) If the financial condition of the continuing care facility or provider
is such that, if not modified or corrected, its continued operation would
result in insolvency, the department may direct erder the facilityor provider
to formulate and file with the department a corrective action plan. If the

provider fails to submit a plan within 30 days
after the department’s directive order or submits a plan that is insufficient
to correct the facHity’s-orprovidersfinancial condition, the department may
specify a plan and direct order the facHity-or provider to implement the plan.

(8)9)(a) The rights of the department described in this section shall be
subordinate to the rights of a trustee or lender pursuant to the terms of a
resolution, ordinance, loan agreement, indenture of trust, mortgage, lease,
security agreement, or other instrument creating or securing bonds or notes
issued to finance a facility, and the department, subject to the provisions of
paragraph (c), shall not exercise its remedial rights provided under ss.
651.018, 651.106, 651.108, 651.114, and 651.116 with respect to a facility
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that is subject to a lien, mortgage, lease, or other encumbrance or trust
indenture securing bonds or notes issued in connection with the financing
of the facility, if the trustee or lender, by inclusion or by amendment to the
loan documents or by a separate contract agreement with the department,
agrees that the rights of residents under a continuing care contract agree-
ment will be honored and will not be disturbed by a foreclosure or convey-
ance in lieu thereof of-thefaciity as long as the resident:

1. Iscurrent in the payment of all monetary obligations required by the
continuing care contract agreement;

2. Is in compliance and continues to comply with all provisions of the
resident’s continuing care contract agreement; and

3. Has asserted no claim inconsistent with the rights of the trustee or
lender.

(b) Nothing in this subsection requires a trustee or lender to:

1. Continue to engage in the marketing or resale of new continuing care
contracts agreements;

2. Pay any rebate of entrance fees as may be required by a resident’s
continuing care contract agreement as of the date of acquisition of the
facility by the trustee or lender and until expiration of the period described
in paragraph (d);

3. Be responsible for any act or omission of any owner or operator of the
facility arising prior to the acquisition of the facility by the trustee or lender;
or

4. Provide services to the residents to the extent that the trustee or
lender would be required to advance or expend funds that have not been
designated or set aside for such purposes.

(c) Should the department determine, at any time during the suspension
of its remedial rights as provided in paragraph (a), that the trustee or lender
is not in compliance with the provisions of paragraph (a), or that a lender
or trustee has assigned or has agreed to assign all or a portion of a delin-
guent or defaulted loan to a third party without the department’s written
consent, the department shall notify the trustee or lender in writing of its
determination, setting forth the reasons giving rise to the determination and
specifying those remedial rights afforded to the department which the de-
partment shall then reinstate.

(d) Upon acquisition of a facility by a trustee or lender and evidence
satisfactory to the department that the requirements of paragraph (a) have
been met, the department shall issue a 90-day temporary certificate of
authority granting the trustee or lender the authority to engage in the
business of providing continuing care and to issue continuing care contracts
agreements subject to the department’s right to immediately suspend or
revoke the temporary certificate of authority if the department determines
that any of the grounds described in s. 651.106 apply to the trustee or lender
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or that the terms of the agreement used as the basis for the issuance of the
temporary certificate of authority by the department have not been or are
not being met by the trustee or lender since the date of acquisition.

Section 23. Subsections (1) and (3) of section 651.1151, Florida Statutes,
are amended to read:

651.1151 Administrative, vendor, and management contracts.—

(1) The department may require a provider to submit any contract for
administrative, vendor, or management services if the department has in-
formation and belief that a provider has entered into a contract with an
affiliate, an entity controlled by the provider, or an entity controlled by an
affiliate of the provider, which has not been disclosed to the department or
which contract requires the provider to pay a fee that is unreasonably high
in relation to the service provided.

(3) Any contract with an affiliate, an entity controlled by the provider, or
an entity controlled by an affiliate of the provider for administrative, vendor,
or management services entered into or renewed after October 1, 1991, shall
contain a provision that the contract shall be canceled upon issuance of an
order by the department pursuant to this section. A copy of the current
management services contract, pursuant to this section, if any, must be on
file in the marketing office or other accessible area to residents and the
appropriate resident organizations.

Section 24. Subsection (10) of section 651.118, Florida Statutes, 1996
Supplement, is amended to read:

651.118 Agency for Health Care Administration; certificates of need,;
sheltered beds; community beds.—

(10) Whenever the department

has been appointed receiver of a provider pursuant to the provisions of part
I of chapter 631, the receiver may petition, upon approval of the court having
jurisdiction as being in the best interest of the residents, the Agency for
Health Care Administration for the conversion of sheltered nursing home
beds of the facility to community nursing home beds. The agency shall, upon
petition of the receiver and through an expedited review, issue a certificate
of need converting the sheltered nursing home beds to community nursing
home beds. The court having jurisdiction of the delinquency proceeding shall
enforce the provisions of this section.

Section 25. Paragraph (f) of subsection (5) of section 651.121, Florida
Statutes, is amended to read:

651.121 Advisory council.—
(5) The council shall:

(f)  Upon the request of the department, assist, with any corrective action,
in-the rehabilitation or cessation of business plan of the continuingcare
operations-of a provider.
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Section 26. Section 651.041, Florida Statutes, is hereby repealed.

Section 27. This act shall take effect October 1, 1997.
Became a law without the Governor’'s approval May 30, 1997.

Filed in Office Secretary of State May 29, 1997.
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