CHAPTER 2006-201

Senate Bill No. 694

An act relating to secondhand dealers; amending s. 538.03, F.S.; revis-
ing definitions; revising the applicability of ch. 538, F.S.; exempting
persons or entities offering secondhand goods or personal property
for sale, purchase, consignment, or trade via the Internet from the
provisions of ch. 538, F.S., under certain circumstances; exempting
certain businesses that sell, rent, or trade motion picture videos or
video games from ch. 538, F.S.; amending s. 538.04, F.S.; revising
recordkeeping requirements for secondhand dealers; providing pen-
alties for knowingly giving false verification of ownership or a false
or altered identification, and for receiving money from a secondhand
dealer for goods sold, consigned, or traded if the value of the money
received is less than $300, and if the value of the money received is
$300 or more; providing for the electronic transfer of secondhand
dealer transactions under specified circumstances; authorizing ap-
propriate law enforcement agencies to provide a secondhand dealer
with a computer and other equipment necessary to electronically
transfer secondhand dealer transactions; providing procedures with
respect to the electronic transfer of secondhand dealer transactions;
amending s. 538.05, F.S.; revising provisions relating to the inspec-
tion of records and premises of secondhand dealers; amending s.
538.06, F.S.; revising provisions with respect to the holding of goods
upon probable cause that the goods are stolen; providing for pay-
ment of restitution, attorney’s fees, and costs to a secondhand dealer
under specified circumstances; increasing the time limit for mainte-
nance of transaction records by dealers in secondhand property;
amending s. 538.07, F.S.; revising provisions relating to restitution
for stolen property recovered from a secondhand dealer; amending
s. 538.09, F.S.; revising provisions with respect to registration as a
secondhand dealer; revising conditions under which registration
may be denied, revoked, restricted, or suspended by the Department
of Revenue; repealing s. 538.16, F.S., relating to disposal of property
by secondhand dealers; amending s. 516.02, F.S.; removing cross-
references; reenacting s. 790.335(3)(f), F.S., which provides a sec-
ond-degree-felony penalty for any secondhand dealer who contracts
with a specified third-party provider or electronically transmits cer-
tain records of firearms transactions to any third-party provider;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 538.03, Florida Statutes, is amended to read:
538.03 Definitions; applicability.—

(1) As used in this part, the term:

(a) “Secondhand dealer” means any person, corporation, or other busi-
ness organization or entity which is not a secondary metals recycler subject
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to part IT and which is engaged in the business of purchasing, consigning,
or radlng pawm—ng secondhand goods ;

(b) “Precious metals dealer” means a secondhand dealer who normally or
regularly engages in the business of buying used precious metals for resale.
The term does not include those persons involved in the bulk sale of precious
metals from one secondhand or precious metals dealer to another.

(c)e) “Secondhand store” means the place or premises at which a second-
hand dealer is registered to conduct business as a secondhand dealer; or

conducts businessincluding pawn-shops.

A “Consignment shop” means a shop engaging in the business of
accepting for sale, on consignment, secondhand goods which, having once
been used or transferred from the manufacturer to the dealer, are then
received into the possession of a third party.

(e) “Acquire” means to obtain by purchase, consignment, or trade.

(g “Secondhand goods” means personal property previously owned or
used, which is not regulated metals property regulated under part II and
which is purchased, consigned, or traded pawned as used property. Such
secondhand goods do not include office furniture, pianos, books, clothing,
organs, coins, motor vehicles, costume jewelry, and secondhand sports
equipment that is not permanently labeled with a serial number. For pur-
poses of this paragraph, * secondhand sports egulpment does not 1nc1ud
golf clubs s mited-+ : i o and-ot
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(@) “Transaction” means any purchase, consignment, or trade pawa of
secondhand goods by a secondhand dealer.

(h)@) “Precious metals” means any item containing any gold, silver, or
platinum, or any combination thereof, excluding:

1. any chemical or any automotive, photographic, electrical, medical, or
dental materials or electronic parts.

(G “Department” means the Department of Revenue.

&« ”»

(2) This chapter does not apply to:

(a) Any secondhand goods transaction involving an organization or entity
registered with the state as a nonprofit, religious, or charitable organization
or any school-sponsored association or organization other than a secondary
metals recycler subject to the provisions of part II.

(b) A law enforcement officer acting in an official capacity.

(c) A trustee in bankruptcy, executor, administrator, or receiver who has
presented proof of such status to the secondhand dealer.

(d) Any public official acting under judicial process or authority who has
presented proof of such status to the secondhand dealer.

(e) A sale on the execution, or by virtue of any process issued by a court,
if proof thereof has been presented to the secondhand dealer.

(f) Any garage sale operator who holds garage sales less than 10 week-
ends per year.
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(g) Any person at antique, coin, or collectible shows or sales.

(h) Any person who sells household personal property as an agent for the
property owner or their representative pursuant to a written agreement at
that person’s residence.

(i) The purchase, consignment, or trade pawn of secondhand goods from
one secondhand dealer to another secondhand dealer when the selling sec-
ondhand dealer has complied with the requirements of this chapter.

(j) Any person accepting a secondhand good as a trade-in for a similar
item of greater value.

(k) Any person purchasing, consigning, or trading pawning secondhand
goods at a flea market regardless of whether at a temporary or permanent
business location at the flea market.

(1) Any auction business as defined in s. 468.382(1).

(m) Any business that is registered with the Department of Revenue for
sales tax purposes as an antique dealer pursuant to chapter 212 and that
purchases secondhand goods from the property owner or her or his repre-
sentative at the property owner’s residence pursuant to a written agreement
that states the name, address, and telephone number of the property owner
and the type of property purchased.

(n) A business that contracts with other persons or entities to offer its

secondhand goods for sale, purchase, consignment, or trade via an Internet

website, and that maintains a shop, store, or other business premises for this
purpose, if all of the following apply:

1. The secondhand goods must be available on the website for viewing by
the public at no charge;

2. The records of the sale, purchase, consignment, or trade must be main-
tained for at least 2 years;

3. The records of the sale, purchase, consignment, or trade, and the

description of the secondhand goods as listed on the website, must contain
the serial number of each item, if any;

4. The secondhand goods listed on the website must be searchable based
upon the state or zip code;

5. The business must provide the appropriate law enforcement agency
with the name or names under which it conducts business on the website;

6. The business must allow the appropriate law enforcement agency to
inspect its business premises at any time during normal business hours;

7. Any payment by the business resulting from such a sale, purchase,

consignment, or trade must be made to the person or entity with whom the
business contracted to offer the goods and must be made by check or via a

money transmitter licensed under part II of chapter 560; and
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8.a. At least 48 hours after the estimated time of contracting to offer the
secondhand goods, the business must verify that any item having a serial

number is not stolen property by entering the serial number of the item into
the Department of Law Enforcement’s stolen article database located at the

Florida Crime Information Center’s public access system website. The busi-
ness shall record the date and time of such verification on the contract
covering the goods. If such verification reveals that an item is stolen prop-
erty, the business shall immediately remove the item from any website on
which it is being offered and notify the appropriate law enforcement agency:;
or

b. The business must provide the appropriate law enforcement agency
with an electronic copy of the name, address, phone number, driver’s license
number, and issuing state of the person with whom the business contracted
to offer the goods, as well as an accurate description of the goods, including
make, model, serial number, and any other unique identifying marks, num-

bers, names, or letters that may be on an item, in a format agreed upon by
the business and the appropriate law enforcement agency. This information

must be provided to the appropriate law enforcement agency within 24
hours after entering into the contract unless other arrangements are made
between the business and the law enforcement agency. Anypersonpurchas-

1ne _consionine or nawninge secondhand coods ordered by mail computer
o5 Cokhs 5 57 o —pPatw 5 OECoLt G500t raerea—>oy ;SO pater

(0) _Any person offering his or her own personal property for sale, pur-

chase, consignment, or trade via an Internet website, or a person or entity

offering the personal property of others for sale, purchase, consignment, or
trade via an Internet website, when that person or entity does not have, and

is not required to have, a local occupational or business license for this
purpose.

(p) A business whose primary business is the sale, rental, or trade of

motion picture videos or video games, if the business:

1. Requires the sellers of secondhand goods to have a current account
with the business;

2. Has on file in a readily accessible format the name, current residential
address, home and work telephone numbers, government-issued identifica-
tion number, place of employment, date of birth, gender, and right thumb-

print of each seller of secondhand goods;

3. Purchases secondhand goods from the property owner or his or her
representative at the place of business pursuant to an agreement in writing
and signed by the property owner which describes the property purchased,

states the date and time of the purchase, and states that the seller is the
lawful owner of the property;
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4. Retains such purchase agreements for not less than 1 year; and

5. Pays for the purchased property in the form of a store credit that is

issued to the seller and is redeemable solely by the seller or another author-
ized user of the seller’s account with that business.

()¢ A motor vehicle dealer as defined in s. 320.27.

(8) This part does not apply to secondary metals recyclers regulated
under part II, except for s. 538.11, which applies to both secondhand dealers
and secondary metals recyclers.

Section 2. Section 538.04, Florida Statutes, is amended to read:
538.04 Recordkeeping requirements; penalties.—

(1) Secondhand dealers shall complete a secondhand dealers transaction
form at the time of the actual transaction. A secondhand dealer shall main-
tain a copy of a completed transaction form on the registered premises for

at least 1 year after the date of the transaction. However, the secondhand

dealer shall maintain a copy of the transaction form for not less than 3 years.
Unless other arrangements have been agreed upon by the secondhand

dealer and the appropnate law enforcement agency, the secondhand deale

W1th1n 24 hours after ef the acqu1s1t10n of
any secondhand goods, bypu—nehase—er—pledge—as—seeu—nty—fe%ﬂean—a—seeend—
hand dealershall deliver to the police department of the municipality where
the goods were acquired purchased or, if the goods were acquired purchased
outside of a municipality, to the sheriff's department of the county where the
goods were acquired purchased, a record of the transaction on a form ap-
proved by the Department of Law Enforcement. Such record shall contain:

(a) The time, date, and place of the transaction.

(b) A complete and accurate description of the goods acquired, 1nclud1ng
the following 1nf0rmat10n 1f applicable: S

. Brand name.

Model number.

Manufacturer’s serial number.

. Size.

Color, as apparent to the untrained eye.

S N N =

Precious metal type, weight, and content if known.

7. Gemstone description, including the number of stones, if applicable.

8. In the case of firearms, the type of action, caliber or gauge, number of

barrels, barrel length, and finish.
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9. Any other unique identifying marks, numbers, or letters.

(c) A description of the person from whom the goods were acquired, in-
cluding:

1. Full name, current residential address, workplace, and home and
work phone numbers.

2. Height, weight, date of birth, race, gender, hair color, eye color, and
any other identifying marks.

3. The right thumbprint, free of smudges and smears, of the person from
whom the goods were acquired.

(d) Any other information required by the form approved by the Depart-
ment of Law Enforcement.

(2) The secondhand dealer shall require verification of the identification
by the exhibition of a government-issued photographic identification card
such as a driver’s license or military identification card. The record shall
contain the type of identification exhibited, the issuing agency, and the
number thereon.

(3) The seller shall sign a statement verifying that the seller is the right-
ful owner of the goods or is entitled to sell, consign, or trade pledge the goods.

(4) Any person who knowingly gives false verification of ownership or
who gives a false or altered identification, and who receives money from a
secondhand dealer for goods sold, consigned, or traded pledged commits:

(a) If the value of the money received is less than $300, a felony misde-
meanor of the third first degree, punishable as provided in s. 775.082, oz s.
775.083, or s. 775.084.

(b) If the value of the money received is $300 or more, a felony of the
second third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

(5) Secondhand dealers are exempt from the provisions of this section for
all transactions involving secondhand sports equipment except secondhand
sports equipment that is permanently labeled with a serial number.

6) If the appropriate law enforcement agency supplies a secondhand
dealer with appropriate software and the secondhand dealer has computer

capability, secondhand dealer transactions shall be electronically trans-
ferred. If a secondhand dealer does not have computer capability, the appro-

priate law enforcement agency may provide the secondhand dealer with a
computer and all necessary equipment for the purpose of electronically

transferring secondhand dealer transactions. The appropriate law enforce-
ment agency shall retain ownership of the computer, unless otherwise
agreed upon. The secondhand dealer shall maintain the computer in good

working order, ordinary wear and tear excepted. If the secondhand dealer
transfers secondhand dealer transactions electronically, the secondhand

dealer is not required to also deliver to the appropriate law enforcement
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agency the original or copies of the secondhand transaction forms. For the
purpose of a criminal investigation, the appropriate law enforcement agency
may request that the secondhand dealer produce an original of a transaction

form that has been electronically transferred. The secondhand dealer shall
deliver this form to the appropriate law enforcement agency within 24 hours

after the request.

(7) Ifthe original transaction form is lost or destroyed by the appropriate
law enforcement agency, a copy may be used by the secondhand dealer as
evidence in court. When an electronic image of a customer’s identification
is accepted for a transaction, the secondhand dealer must maintain the
electronic image in order to meet the recordkeeping requirements applicable
to the original transaction form. If a criminal investigation occurs, the sec-

ondhand dealer shall, upon request, provide a clear and legible copy of the
image to the appropriate law enforcement agency.

Section 3. Section 538.05, Florida Statutes, is amended to read:
538.05 Inspection of records and premises of secondhand dealers.—

(1) The entire registered premises and required records of each second-

hand dealer are subject to inspection during regular business hours by any

law enforcement ofﬁcer haVlnE 1ur1sd1ct10n the—pehee—depa%bme&t—}f—the

(2) The inspection authorized by subsection (1) shall consist of an exami-
nation on the registered premises of the inventory and required records to
determine whether the records and inventory are being maintained on the
registered premises as required by s. 538.04 and whether the holding period
required by s. 538.06 is being complied with.

Section 4. Section 538.06, Florida Statutes, is amended to read:
538.06 Holding period.—

(1) A secondhand dealer shall not sell, barter, exchange, alter, adulter-
ate, use, or in any way dispose of any secondhand goods within 15 calendar
days of the date of acquisition of the goods. Such holding periods are not
applicable when the person known by the secondhand dealer to be the
person from whom the goods were acquired desires to redeem, repurchase,
or recover the goods, provided the dealer can produce the record of the
original transaction with verification that the customer is the person from
whom the goods were originally acquired.

(2) A secondhand dealer must maintain actual physical possession of all
secondhand goods throughout a transaction. It is unlawful for a secondhand
dealer to accept title or any other form of security in secondhand goods in
lieu of actual physical possession. A secondhand dealer who accepts title or
any other form of security in secondhand goods in lieu of actual physical
possession commits a misdemeanor of the first degree, punishable as pro-
vided in s. 775.082 or s. 775.083.
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(3) Upon probable cause that goods held by a secondhand dealer are
stolen, a law enforcement officer with jurisdiction may place a 90-day writ-
ten hold order on the goods extend the-helding period to-a-maximum of 60
days. However, the hold helding peried may be extended beyond 90 60 days
by a court of competent jurisdiction upon a finding of probable cause that
the property is stolen and further holding is necessary for the purposes of
trial or to safeguard such property. The dealer shall assume all responsibil-
ity, civil or criminal, relative to the property or evidence in question, includ-
ing responsibility for the actions of any employee with respect thereto.

(4) While a hold order is in effect, the secondhand dealer must, upon
request, release the property subject to the hold order to the custody of a law
enforcement officer with jurisdiction for use in a criminal investigation. The
release of the property to the custody of the law enforcement officer is not
considered a waiver or release of the secondhand dealer’s rights or interest
in the property. Upon completion of the criminal proceeding, the property
must be returned to the secondhand dealer unless the court orders other
disposition. When such other disposition is ordered, the court shall addition-
ally order the person from whom the secondhand dealer acquired the prop-

erty to pay restitution to the secondhand dealer in the amount that the

secondhand dealer paid for the property together with reasonable attorney’s
fees and costs.

(5)4) All dealers in secondhand property regulated by this chapter shall
maintain transaction records for 3 5 years.

Section 5. Section 538.07, Florida Statutes, is amended to read:
538.07 Penalty for violation of chapter.—

(1) Except where otherwise provided herein, a person who knowingly
violates any provision of this chapter commits a misdemeanor of the first
gegree, punishable as provided in s. 775.082 and by a fine not to exceed

10,000.

(2) When the lawful owner recovers stolen property from a secondhand
dealer and the person who sold or pledged the stolen property to the second-
hand dealer is convicted of theft, a violation of this section, or dealing in
stolen property, the court shall order the defendant to make restitution to
the secondhand dealer or the lawful owner, as applicable pursuant to s.
775.089.

Section 6. Section 538.09, Florida Statutes, is amended to read:
538.09 Registration.—

(1) A secondhand dealer shall not engage in the business of purchasing,
consigning, or trading pawaing secondhand goods from any location without
registering with the Department of Revenue. A fee equal to the federal and
state costs for processing required fingerprints must be submitted to the
department with each application for registration. One application is re-
quired for each dealer. If a secondhand dealer is the owner of more than one
secondhand store location, the application must list each location, and the
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department shall issue a duplicate registration for each location. For pur-
poses of subsections (4) and (5) of this section, these duplicate registrations
shall be deemed individual registrations. A dealer shall pay a fee of $6 per
location at the time of registration and an annual renewal fee of $6 per
location on October 1 of each year. All fees collected, less costs of administra-
tion, shall be transferred into a trust fund to be established and entitled the
Secondhand Dealer and Secondary Metals Recycler Clearing Trust Fund.
The Department of Revenue shall forward the full set of fingerprints to the
Department of Law Enforcement for state and federal processing, provided
the federal service is available, to be processed for any criminal justice
information as defined in s. 943.045. The cost of processing such fingerprints
shall be payable to the Department of Law Enforcement by the Department
of Revenue. The department may issue a temporary registration to each
location pending completion of the background check by state and federal
law enforcement agencies, but shall revoke such temporary registration if
the completed background check reveals a prohibited criminal background.
An applicant for a secondhand dealer registration must be a natural person
who has reached the age of 18 years.

(a) If the applicant is a partnership, all the partners must apply.

(b) Ifthe applicant is a joint venture, association, or other noncorporate
entity, all members of such joint venture, association, or other noncorporate
entity must make application for registration as natural persons.

(¢) If the applicant is a corporation, the registration must include the
name and address of such corporation’s registered agent for service of proc-
ess in the state and a certified copy of statement from the Secretary of State
that the corporation is duly organized in the state or, if the corporation is
organized in a state other than Florida, a certified copy of statement from
the Secretary of State that the corporation is duly qualified to do business
in this state. If the dealer has more than one location, the application must
list each location owned by the same legal entity and the department shall
issue a duplicate registration for each location.

(2) The secondhand dealer shall furnish with her or his registration a
complete set of her or his fingerprints, certified by an authorized law en-
forcement officer, and a recent fullface photographic identification card of
herself or himself. The Department of Law Enforcement shall report its
findings to the Department of Revenue within 30 days after the date finger-
print cards are submitted for criminal justice information.

(83) The secondhand dealer’s registration shall be conspicuously dis-

played at her or his registered location prinecipal place-ofbusiness. A second-

hand dealer must hold secondhand goods at the registered location until 15
days after the secondhand transaction or until any extension of the holding
period has expired, whichever is later,—and-mustretain records—of-each
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(4) The department may impose a civil fine of up to $10,000 for each
violation of this section, which fine shall be transferred into the General
Revenue Fund. If the fine is not paid within 60 days, the department may
bring a civil action under s. 120.69 to recover the fine.

(5) In addition to the fine provided in subsection (4), registration under
this section may be denied or any registration granted may be revoked,
restricted, or suspended by the department if the department determines
that the applicant or registrant:

(a) Has violated any provision of this chapter or any rule or order made
pursuant to this chapter;

(b) Has made a material false statement in the application for registra-
tion;

(¢) Has been guilty of a fraudulent act in connection with any purchase
or sale or has been or is engaged in or is about to engage in any practice,
purchase, or sale which is fraudulent or in violation of the law;

(d) Has made a misrepresentation or false statement to, or concealed any
essential or material fact from, any person in making any purchase or sale;

(e) Is making purchases or sales through any business associate not
registered in compliance with the provisions of this chapter;

(f) Has, within the preceding 10-year 5-year period for new registrants
who apply for registration on or after October 1, 2006, been convicted of, or
has entered a plea of guilty or nolo contendere to, or had adjudication
withheld for, a crime against the laws of this state or any other state or of
the United States which relates to registration as a secondhand dealer or
which involves theft, larceny, dealing in stolen property, receiving stolen
property, burglary, embezzlement, obtaining property by false pretenses,
possession of altered property, any felony drug offense, any violation of s.
812.015, or any fraudulent er-dishenest dealing;

(g) Has had a final judgment entered against her or him in a civil action
upon grounds of fraud, embezzlement, misrepresentation, or deceit; or

(h) Has failed to pay any sales tax owed to the Department of Revenue.

In the event the department determines to deny an application or revoke a
registration, it shall enter a final order with its findings on the register of
secondhand dealers and their business associates, if any; and denial, sus-
pension, or revocation of the registration of a secondhand dealer shall also
deny, suspend, or revoke the registration of such secondhand dealer’s busi-
ness associates.

(6) Upon the request of a law enforcement official, the Department of

Revenue shall release to the official the name and address of any second-
hand dealer registered to do business within the official’s jurisdiction.

Section 7. Section 538.16, Florida Statutes, is repealed.
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Section 8. Subsection (4) of section 516.02, Florida Statutes, is amended
to read:

516.02 Loans; lines of credit; rate of interest; license.—

(4) This chapter does not apply to any person who does business under,
and as permitted by, any law of this state or of the United States relating
to banks, savings banks, trust companies, building and loan associations,
credit unions, or 1ndustr1a1 loan and 1nvestment companles $h+s—ehapte¥

deﬁ-ned—m—s—-‘é%—@(%(—l—)éd—)— A pawnbroker may not be hcensed to transact

business under this chapter.

Section 9. For the purpose of incorporating the amendment to section
538.03, Florida Statutes, in a reference thereto, paragraph (f) of subsection
(3) of section 790.335, Florida Statutes, is reenacted to read:

790.335 Prohibition of registration of firearms.—
(3) EXCEPTIONS.—The provisions of this section shall not apply to:

(f) Firearm records, including paper pawn transaction forms and con-
tracts on firearm transactions, required by chapters 538 and 539.

1. Electronic firearm records held pursuant to chapter 538 may only be
kept by a secondhand dealer for 30 days after the date of the purchase of the
firearm by the secondhand dealer.

2. Electronic firearm records held pursuant to chapter 539 may only be
kept by a pawnbroker for 30 days after the expiration of the loan that is
secured by a firearm or 30 days after the date of purchase of a firearm,
whichever is applicable.

3. Except as required by federal law, any firearm records kept pursuant
to chapter 538 or chapter 539 shall not, at any time, be electronically trans-
ferred to any public or private entity, agency, business, or enterprise, nor
shall any such records be copied or transferred for purposes of accumulation
of such records into lists, registries, or databases.

4. Notwithstanding subparagraph 3., secondhand dealers and pawnbro-
kers may electronically submit firearm transaction records to the appropri-
ate law enforcement agencies as required by chapters 538 and 539; however,
the law enforcement agencies may not electronically submit such records to
any other person or entity and must destroy such records within 60 days
after receipt of such records.

5. Notwithstanding subparagraph 3., secondhand dealers and pawnbro-
kers may electronically submit limited firearms records consisting solely of
the manufacturer, model, serial number, and caliber of pawned or pur-
chased firearms to a third-party private provider that is exclusively incorpo-
rated, exclusively owned, and exclusively operated in the United States and
that restricts access to such information to only appropriate law enforce-
ment agencies for legitimate law enforcement purposes. Such records must
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be destroyed within 30 days by the third-party provider. As a condition of
receipt of such records, the third-party provider must agree in writing to
comply with the requirements of this section. Any pawnbroker or second-
hand dealer who contracts with a third-party provider other than as pro-
vided in this act or electronically transmits any records of firearms transac-
tions to any third-party provider other than the records specifically allowed
by this paragraph commits a felony of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 10. This act shall take effect October 1, 2006.
Approved by the Governor June 13, 2006.
Filed in Office Secretary of State June 13, 2006.
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