CHAPTER 2007-153

Council Substitute for House Bill No. 743

An act relating to trusts; amending s. 660.417, F.S.; revising criteria
for investments in certain investment instruments; creating s.
736.04117, F.S.; providing criteria, requirements, and limitations on
a trustee’s power to invade the principal of a trust; specifying condi-
tions under which discretionary distributions may be made in fur-
ther trust; amending s. 736.0802, F.S.; specifying additional trust
property transactions not voidable by a beneficiary; revising certain
disclosure and applicability requirements; broadening authority for
investing in certain investment instruments; revising definitions;
excusing trustees from certain compliance requirements under cer-
tain circumstances; amending s. 736.0816, F.S.; defining the term
“mutual fund” for certain purposes; amending s. 736.1008, F.S,;
revising effective dates relating to limitations on proceedings
against trustees; amending s. 736.1011, F.S.; providing construction
relating to trustee drafts of exculpatory terms in a trust instrument;
amending s. 689.071, F.S.; limiting the definition of the term “land
trust” to an arrangement in which title to real property is vested in
a trustee by a recorded instrument that confers certain authority as
prescribed by state law; providing that such a recorded instrument
does not itself create an entity; providing that a recorded instrument
is effective regardless of whether it refers to beneficiaries of the
trust; providing that a recorded instrument vests both legal and
equitable title to real property or the interest therein in the trustee;
conforming cross-references; amending s. 731.201, F.S.; revising a
definition; amending s. 731.303, F.S.; excluding trusts from guide-
lines regarding administration and judicial proceedings; amending
s. 736.0102, F.S.; conforming a cross-reference; amending s.
736.0501, F.S.; limiting the ability of creditors or assignees of a
beneficiary to reach the beneficiary’s interest in a trust; amending
s. 736.0502, F.S.; clarifying the application of restrictions on trans-
ferring a beneficiary’s interest under a spendthrift provision;
amending s. 736.0503, F.S.; providing an exception to a provision
authorizing the attachment of trust distributions; amending s.
736.0504, F.S.; defining the term “discretionary distribution”; pro-
hibiting certain creditors from compelling distributions or attaching
a beneficiary’s interest or expectancy; amending s. 736.0813, F.S.;
conforming a date of applicability of the accounting provision and
corresponding limitations to the effective date of the code; amending
s. 736.1106, F.S.; providing that certain antilapse provisions con-
tinue to apply to irrevocable trusts created between June 12, 2003,
and July 1, 2007; amending s. 736.1204, F.S.; clarifying the use of
income interest of a trust; amending ss. 736.1209 and 736.1001, F.S.,
relating to the release of power by a trustee and removal of a trustee;
conforming cross-references; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Subsection (3) of section 660.417, Florida Statutes, as
amended by section 18 of chapter 2006-217, Laws of Florida, is amended to
read:

660.417 Investment of fiduciary funds in investment instruments; per-
missible activity under certain circumstances; limitations.—

(3) The fact that such bank or trust company or an affiliate of the bank
or trust company owns or controls investment instruments shall not pre-
clude the bank or trust company acting as a fiduciary from investing or
reinvesting in such investment instruments, provided such investment in-
struments:

(a) Are held for sale by the bank or trust company or by an affiliate of the
bank or trust company in the ordinary course of its business of providing
investment services to its customers and do not include any such interests
held by the bank or trust company or by an affiliate of the bank or trust
company for its own account.

(b) When Are sold primarily to accounts for which the bank or trust
company is net acting as a trustee of a trust as defined in s. 731.201(35):

1. Are available for sale to accounts of other customers; and

2. If sold to other customers, are not sold to the trust accounts fidueiary
upon terms that are less net-more favorable to the buyer than the terms
upon which they are normally sold to the other customers accountsforwhich
the bank or trust company is-acting as-a fiduciary.

Section 2. Section 736.04117, Florida Statutes, is created to read:

736.04117 Trustee’s power to invade principal in trust.—

(1)(@) Unless the trust instrument expressly provides otherwise, a
trustee who has absolute power under the terms of a trust to invade the
principal of the trust, referred to in this section as the “first trust,” to make
distributions to or for the benefit of one or more persons may instead exer-
cise the power by appointing all or part of the principal of the trust subject
to the power in favor of a trustee of another trust, referred to in this section
as the “second trust,” for the current benefit of one or more of such persons
under the same trust instrument or under a different trust instrument;

provided:

1. The beneficiaries of the second trust may include only beneficiaries of
the first trust;

2. The second trust may not reduce any fixed income, annuity, or un-
itrust interest in the assets of the first trust; and

3. If any contribution to the first trust qualified for a marital or charita-
ble deduction for federal income, gift, or estate tax purposes under the

Internal Revenue Code of 1986, as amended, the second trust shall not
contain any provision which, if included in the first trust, would have pre-
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vented the first trust from qualifying for such a deduction or would have
reduced the amount of such deduction.

(b) For purposes of this subsection, an absolute power to invade principal

shall include a power to invade principal that is not limited to specific or

ascertainable purposes, such as health, education, maintenance, and sup-
port, whether or not the term “absolute” is used. A power to invade principal

for purposes such as best interests, welfare, comfort, or happiness shall
constitute an absolute power not limited to specific or ascertainable pur-
poses.

(2) The exercise of a power to invade principal under subsection (1) shall

be by an instrument in writing, signed and acknowledged by the trustee, and
filed with the records of the first trust.

(3) The exercise of a power to invade principal under subsection (1) shall
be considered the exercise of a power of appointment, other than a power to
appoint to the trustee, the trustee’s creditors, the trustee’s estate, or the
creditors of the trustee’s estate, and shall be subject to the provisions of s.
689.225 covering the time at which the permissible period of the rule against

perpetuities begins and the law that determines the permissible period of
the rule against perpetuities of the first trust.

(4) The trustee shall notify all qualified beneficiaries of the first trust, in

writing, at least 60 days prior to the effective date of the trustee’s exercise
of the trustee’s power to invade principal pursuant to subsection (1), of the

manner in which the trustee intends to exercise the power. A copy of the
proposed instrument exercising the power shall satisfy the trustee’s notice

obligation under this subsection. If all qualified beneficiaries waive the
notice period by signed written instrument delivered to the trustee, the

trustee’s power to invade principal shall be exercisable immediately. The
trustee’s notice under this subsection shall not limit the right of any benefi-
ciary to object to the exercise of the trustee’s power to invade principal
except as provided in other applicable provisions of this code.

(5) The exercise of the power to invade principal under subsection (1) is
not prohibited by a spendthrift clause or by a provision in the trust instru-
ment that prohibits amendment or revocation of the trust.

(6) Nothing in this section is intended to create or imply a duty to exer-

cise a power to invade principal and no inference of impropriety shall be
made as a result of a trustee not exercising the power to invade principal
conferred under subsection (1).

(7) The provisions of this section shall not be construed to abridge the
right of any trustee who has a power of invasion to appoint property in
further trust that arises under the terms of the first trust or under any other
section of this code or under another provision of law or under common law.

Section 3. Subsections (2) and (5) of section 736.0802, Florida Statutes,
are amended to read:

736.0802 Duty of loyalty.—
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(2) Subject to the rights of persons dealing with or assisting the trustee
as provided in s. 736.1016, a sale, encumbrance, or other transaction involv-
ing the investment or management of trust property entered into by the
trustee for the trustee’s own personal account or which is otherwise affected
by a conflict between the trustee’s fiduciary and personal interests is void-
able by a beneficiary affected by the transaction unless:

(a) The transaction was authorized by the terms of the trust;
(b) The transaction was approved by the court;

(¢) The beneficiary did not commence a judicial proceeding within the
time allowed by s. 736.1008;

(d) The beneficiary consented to the trustee’s conduct, ratified the trans-
action, or released the trustee in compliance with s. 736.1012;

(e) The transaction involves a contract entered into or claim acquired by
the trustee when that person had not become or contemplated becoming
trustee; ox

(f) The transaction was consented to in writing by a settlor of the trust
while the trust was revocable; or-

(g) The transaction is one by a corporate trustee that involves a money
market mutual fund, mutual fund, or a common trust fund described in s.

736.0816(3).

(5)(a) An investment by a trustee authorized by lawful authority to en-
gage in trust business, as defined in s. 658.12(20), in investment instru-
ments, as defined in s. 660.25(6), that are owned or controlled by the trustee
or its affiliate, or from which the trustee or its affiliate receives compensa-
tion for providing services in a capacity other than as trustee, is not pre-
sumed to be affected by a conflict between personal and fiduciary interests
provided the investment otherwise complies with chapters 518 and 660 and
the trustee complies with the diselesure requirements of this subsection.

(b) A trustee who, pursuant to this subsection, invests trust funds in
investment instruments that are owned or controlled by the trustee or its
affiliate shall disclose the following to all qualified beneficiaries:

1. Notice that the trustee has invested trust funds in investment instru-
ments owned or controlled by the trustee or its affiliate.

2. The identity of the investment instruments.

3. The identity and relationship to the trustee of any affiliate that owns
or controls the investment instruments.

(¢) A trustee who, pursuant to this subsection, invests trust funds in
investment instruments with respect to which the trustee or its affiliate
receives compensation for providing services in a capacity other than as
trustee shall disclose to all qualified beneficiaries, the nature of the services
provided by the trustee or its affiliate, and all compensation, including, but
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not limited to, fees or commissions paid or to be paid by the account and
received or to be received by an affiliate arising from such affiliated invest-
ment.

(d) Disclosure required by this subsection shall be made at least annually
unless there has been no change in the method or increase in the rate at
which such compensation is calculated since the most recent disclosure. The
disclosure may be given in a trust disclosure document as defined in s.
736.1008, in a copy of the prospectus for the investment instrument, in any
other written disclosure prepared for the investment instrument under ap-
plicable federal or state law, or in a written summary that includes all
compensation received or to be received by the trustee and any affiliate of
the trustee and an explanation of the manner in which such compensation
is calculated, either as a percentage of the assets invested or by some other
method.

(e) This subsection shall apply as follows:

1. This subsection does not apply to qualified investment instruments or
to a trust for which a right of revocation exists.

2. For investment instruments other than qualified investment instru-
ments, paragraphs (a), (b), (¢), and (d) shall apply to irrevocable trusts
created on or after July 1, 2007, which expressly authorize the trustee, by
specific reference to this subsection, to invest in investment instruments
owned or controlled by the trustee or its affiliate.

3. For investment instruments other than qualified investment instru-
ments, paragraphs (a), (b), (¢), and (d) shall apply to irrevocable trusts
created on or after July 1, 2007, that are not described in subparagraph 2.
and to irrevocable trusts created prior to July 1, 2007, only as follows:

a. Such paragraphs shall not apply until 60-days—after the statement
required in paragraph (f) is provided and a majority of the qualified benefi-
ciaries have provided written consent. All consents must be obtained within
90 days after the date of delivery of the written request. Once given, consent
shall be valid as to all investment instruments acquired pursuant to the

consent DI‘lOI‘ to the date of any Wlthdrawal of the consent HO—ij-QG—tl—G-H—l—S
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(DAY Any qualified beneficiary may petition the court for an order to
prohibit, limit, or restrict a trustee’s authority to make investments under
this subsection. The burden shall be upon the petitioning beneficiary to show
good cause for the relief sought.

ADAH The court may award costs and attorney’s fees relating to any
petition under this subparagraph in the same manner as in chancery ac-
tions. When costs and attorney’s fees are to be paid out of the trust, the
court, in its discretion, may direct from which part of the trust such costs
and fees shall be paid.

b. The consent objection of a majority of the qualified supermajority of
eligible beneficiaries under this subparagraph may thereafter be withdrawn

prospectively removed by the written notice eonsent of a super majority of
any one of the class or classes of the qualified these-eligible beneficiaries that

(f)1. The trustee of a trust described in s. 731.201(35) may request au-
thority to invest in A&)L(;}me—pmpte—mﬁ}al-l-}qrwestmg—m—any investment
instruments instrument described in this subsection other than a qualified
investment instrument, by providing thetrustee—of atrust-described—in

s&bpa%a-gpa-ph—(eﬁ—sha-l-l—pmwde to all qualified beneficiaries a written re-
quest statement containing the following:

a. The name, telephone number, street address, and mailing address of
the trustee and of any individuals who may be contacted for further informa-
tion.

b. A statement that the investment or investments cannot be made with-

out the consent of a majority of each class of the qualified beneficiaries;

c. A statement that, if a majority of each class of qualified beneficiaries
consent tms—su-bseet}en—a-ppl-}es—te—the—tﬁtst the trustee will have the right

to make investments in investment instruments, as defined in s. 660.25(6),
which are owned or controlled by the trustee or its affiliate, or from which
the trustee or its affiliate receives compensation for providing services in a
capacity other than as trustee, that such investment instruments may in-
clude investment instruments sold primarily to trust accounts, and that the
trustee or its affiliate may receive fees in addition to the trustee’s compensa-
tion for administering the trust.

d. A statement that the consent may be withdrawn prospectively at any

time by written notice given by a majority of any class of the qualified
beneficiaries.
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A statement by the trustee is not delivered if the statement is accompanied
by another written communication other than a written communication by
the trustee that refers only to the statement.

2. For purposes of paragraph (e) and this paragraph:

« o . . . ”»

a.b: “Super Majority of the qualified eligible beneficiaries” means:

(I) If at the time the determination is made there are one or more benefi-
ciaries as described in s. 736.0103(14)(c), at least a majority twe-thirds in
interest of the beneficiaries described in s. 736.0103(14)(a), at least a major-
ity in interest of the beneficiaries described in s. 736.0103(14)(b), and at
least a majority er-twe-thirds in interest of the beneficiaries described in s.
736.0103(14)(c), if the interests of the beneficiaries are reasonably ascertain-
able; otherwise, a majority twe-thirds in number of each either such class;
or

(IT) If there is no beneﬁ01ary as described in s. 736.0103(14)(c), at least
a majority twe-thirds in interest of the beneficiaries described in s.
736.0103(14)(a) and at least a majority er-two-thirds in interest of the bene-
ficiaries described in s. 736.0103(14)(b), if the interests of the beneficiaries

are reasonably ascertainable; otherwise, a majority twe-thirds in number of
each either such class.

b.e: “Qualified investment instrument” means a mutual fund, common
trust fund, or money market fund described in and governed by s.
736.0816(3).

c.d- An irrevocable trust is created upon execution of the trust instru-
ment. If a trust that was revocable when created thereafter becomes irrevo-
cable, the irrevocable trust is created when the right of revocation termi-
nates.

(g) Nothing in this chapter is intended to create or imply a duty for the
trustee to seek the application of this subsection to invest in investment
instruments described in paragraph (a), and no inference of impropriety
may be made as a result of a trustee electing not to invest trust assets in
investment instruments described in paragraph (a).

(h) This subsection is not the exclusive authority under this code for
investing in investment instruments described in paragraph (a). A trustee
who invests trust funds in investment instruments described in paragraph
(a) is not required to comply with paragraph (b), paragraph (c), or paragraph
(f) if the trustee is permitted to invest in such investment instruments
pursuant to subsection (2).
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Section 4. Subsection (3) of section 736.0816, Florida Statutes, is
amended to read:

736.0816 Specific powers of trustee.—Except as limited or restricted by
this code, a trustee may:

(3) Acquire an undivided interest in a trust asset, including, but not
limited to, a money market mutual fund, mutual fund, or common trust
fund, in which asset the trustee holds an undivided interest in any trust
capacity, including any money market or other mutual fund from which the
trustee or any affiliate or associate of the trustee is entitled to receive
reasonable compensation for providing necessary services as an investment
adviser, portfolio manager, or servicing agent. A trustee or affiliate or asso-
ciate of the trustee may receive compensation for such services in addition
to fees received for administering the trust provided such compensation is
fully disclosed in writing to all qualified beneficiaries. As used in this subsec-
tion, the term “mutual fund” includes an open-end or closed-end manage-
ment investment company or investment trust registered under the Invest-
ment Company Act of 1940, 15 U.S.C. ss. 80a-1 et seq., as amended.

Section 5. Subsection (6) of section 736.1008, Florida Statutes, is
amended to read:

736.1008 Limitations on proceedings against trustees.—

(6) This section applies to trust accountings for accounting periods begin-
ning on or after July January 1, 2007 2008, and to written reports, other
than trust accountings, received by a beneficiary on or after July January
1, 2007 2008.

Section 6. Subsection (2) of section 736.1011, Florida Statutes, is
amended to read:

736.1011 Exculpation of trustee.—

(2) An exculpatory term drafted or caused to be drafted by the trustee is
invalid as an abuse of a fiduciary or confidential relationship unless;

(a) The trustee proves that the exculpatory term is fair under the circum-
stances.

(b) andthat The term’s existence and contents were adequately commu-
nicated directly to the settlor or the independent attorney of the settlor. This
paragraph applies only to trusts created on or after July 1, 2007.

Section 7. Paragraph (d) of subsection (2), subsections (3) and (7), and
paragraph (a) of subsection (9) of section 689.071, Florida Statutes, as
amended by section 21 of chapter 2006-217, Laws of Florida, are amended
to read:

689.071 Florida Land Trust Act.—
(2) DEFINITIONS.—As used in this section, the term:
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(d) “Land trust” is-not-the-creation-of-an-entity,but means any express
written agreement or arrangement by which a use, confidence, or trust is
declared of any land, or of any charge upon land, fortheuse-orbenefit-ofany
beneficiary; under which the title to real property, both legal and equitable,
is vested in a trustee by a recorded instrument that confers on the trustee
the power and authority prescribed in subsection (3). The recorded instru-
ment does not itself create an entity, regardless of whether the relationship
among the beneficiaries and the trustee is deemed to be an entity under

other applicable law held by a-trustee,subject-only to-the execution-of the
trust—which-may be-enforced by the beneficiaries.

H

(3) OWNERSHIP VESTS IN TRUSTEE.—Every conveyance, deed,
mortgage, lease assignment, or other instrument heretofore or hereafter
made, hereinafter referred to as the “the recorded instrument,” transferring
any interest in real property in this state, including, but not limited to, a
leasehold or mortgagee interest, to any person or any corporation, bank,
trust company, or other entity duly formed under the laws of its state of
qualification, in which recorded instrument the person, corporation, bank,
trust company, or other entity i is des1gnated “trustee;” or “as trustee,” with-

Whether or not reference
is made in the recorded instrument to the beneficiaries of such trust or to
any separate collateral unrecorded declarations or agreements, is effective
to vest, and is hereby declared to have vested, in such trustee both legal and
equitable title, and full rights of ownership, over the real property or interest
therein, with full power and authority as granted and provided in the rec-
orded instrument to deal in and with the property or interest therein or any
part thereof; provided, the recorded instrument confers on the trustee the
power and authority either to protect, to conserve, and to sell, or to lease,
or to encumber, or otherwise to manage and dispose of the real property
described in the recorded instrument.

(7) TRUSTEE LIABILITY.—In addition to any other limitation on per-
sonal liability existing pursuant to statute or otherwise, the provisions of ss.
736.08125 and 736.1013 s—736-1013 apply to the trustee of a land trust
created pursuant to this section.

(9) SUCCESSOR TRUSTEE.—

(a) The provisions of s. 736.0705 s—¥37-309 relating to the resignation of
a trustee do not apply to the appointment of a successor trustee under this
section.

Section 8. Subsection (35) of section 731.201, Florida Statutes, as
amended by section 29 of chapter 2006-217, Laws of Florida, is amended to
read:

731.201 General definitions.—Subject to additional definitions in subse-
quent chapters that are applicable to specific chapters or parts, and unless
the context otherwise requires, in this code, in s. 409.9101, and in chapters
736, 738, 739, and 744, the term:

(35) “Trust” means an express trust, private or charitable, with additions
to it, wherever and however created. It also includes a trust created or
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determined by a judgment or decree under which the trust is to be adminis-
tered in the manner of an express trust. “T'rust” excludes other constructive
trusts, and it excludes resulting trusts; conservatorships; custodial arrange-
ments pursuant to the Florida Uniform Transfers to Minors Act; business
trusts providing for certificates to be issued to beneficiaries; common trust
funds; land trusts under s. 689.071, except to the extent provided in s.
689.071(7) 689.05; trusts created by the form of the account or by the deposit
agreement at a financial institution; voting trusts; security arrangements;
liquidation trusts; trusts for the primary purpose of paying debts, dividends,
interest, salaries, wages, profits, pensions, or employee benefits of any kind,;
and any arrangement under which a person is nominee or escrowee for
another.

Section 9. Section 731.303, Florida Statutes, as amended by section 30
of chapter 2006-217, Laws of Florida, is amended to read:

731.303 Representation.—In the administration of or in judicial proceed-
ings involving estates of decedents er-trusts, the following apply:

(1) Persons are bound by orders binding others in the following cases:

(a)l. Orders binding the sole holder or all coholders of a power of revoca-
tion or a general, special, or limited power of appointment, including one in
the form of a power of amendment or revocation to the extent that the power
has not become unexercisable in fact, bind all persons to the extent that
their interests, as persons who may take by virtue of the exercise or nonexer-
cise of the power, are subject to the power.

2. Subparagraph 1. does not apply to:

a. Any matter determined by the court to involve fraud or bad faith by
the trustee;

b. A power of a trustee to distribute trust property; or

c. A power of appointment held by a person while the person is the sole
trustee.

(b) To the extent there is no conflict of interest between them or among
the persons represented:

1. Orders binding a guardian of the property bind the ward.

2. Orders binding a trustee bind beneficiaries of the trust in proceedings
to probate a will, in establishing or adding to a trust, in reviewing the acts
or accounts of a prior fiduciary, and in proceedings involving creditors or
other third parties. However, for purposes of this section, a conflict of inter-
est shall be deemed to exist when each trustee of a trust that is a beneficiary
of the estate is also a personal representative of the estate.

3. Orders binding a personal representative bind persons interested in
the undistributed assets of a decedent’s estate, in actions or proceedings by
or against the estate.
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(¢) An unborn or unascertained person, or a minor or any other person
under a legal disability, who is not otherwise represented is bound by an
order to the extent that person’s interest is represented by another party
having the same or greater quality of interest in the proceeding.

(2) Orders binding a guardian of the person shall not bind the ward.

(3) In proceedings involving the administration of estates er-trusts, no-
tice is required as follows:

(a) Notice as prescribed by law shall be given to every interested person,
or to one who can bind the interested person as described in paragraph (1)(a)
or paragraph (1)(b). Notice may be given both to the interested person and
to another who can bind him or her.

(b) Notice is given to unborn or unascertained persons who are not repre-
sented pursuant to paragraph (1)(a) or paragraph (1)(b) by giving notice to
all known persons whose interests in the proceedings are the same as, or of
a greater quality than, those of the unborn or unascertained persons.

(4) If the court determines that representation of the interest would
otherwise be inadequate, the court may, at any time, appoint a guardian ad
litem to represent the interests of an incapacitated person, an unborn or
unascertained person, a minor or any other person otherwise under a legal
disability, or a person whose identity or address is unknown. If not pre-
cluded by conflict of interest, a guardian ad litem may be appointed to
represent several persons or interests.

(5) The holder of a power of appointment over property not held in trust
may represent and bind persons whose interests, as permissible appointees,
takers in default, or otherwise, are subject to the power. Representation
under this subsection does not apply to:

(a) Any matter determined by the court to involve fraud or bad faith by
the trustee;

(b) A power of a trustee to distribute trust property; or

(c) A power of appointment held by a person while the person is the sole
trustee.

Section 10. Section 736.0102, Florida Statutes, is amended to read:

736.0102 Scope.—This code applies to express trusts, charitable or non-
charitable, and trusts created pursuant to a law, judgment, or decree that
requires the trust to be administered in the manner of an express trust. This
code does not apply to constructive or resulting trusts; conservatorships;
custodial arrangements pursuant to the Florida Uniform Transfers to Mi-
nors Act; business trusts providing for certificates to be issued to beneficia-
ries; common trust funds; land trusts under s. 689.071, except to the extent
provided in s. 689.071(7) s-689.05; trusts created by the form of the account
or by the deposit agreement at a financial institution; voting trusts; security
arrangements; liquidation trusts; trusts for the primary purpose of paying
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debts, dividends, interest, salaries, wages, profits, pensions, or employee
benefits of any kind; and any arrangement under which a person is nominee
or escrowee for another.

Section 11. Section 736.0501, Florida Statutes, is amended to read:

736.0501 Rights of beneficiary’s creditor or assignee.—Except as pro-
vided in s. 736.0504, to the extent a beneficiary’s interest is not subject to
a spendthrift provision, the court may authorize a creditor or assignee of the
beneficiary to reach the beneficiary’s interest by attachment of present or
future distributions to or for the benefit of the beneficiary or by other means.
The court may limit the award to such relief as is appropriate under the
circumstances.

Section 12. Subsection (1) of section 736.0502, Florida Statutes, is
amended to read:

736.0502 Spendthrift provision.—

(1) A spendthrift provision is valid only if the provision restrains both
voluntary and involuntary transfer of a beneficiary’s interest. This subsec-
tion does not apply to any trust the terms of which are included in an
instrument executed before in-existence-on the effective date of this code.

Section 13. Subsection (3) of section 736.0503, Florida Statutes, is
amended to read:

736.0503 Exceptions to spendthrift provision.—

(3) Except as otherwise provided in this subsection and in s. 736.0504,
a claimant against which a spendthrift provision may not be enforced may
obtain from a court, or pursuant to the Uniform Interstate Family Support
Act, an order attaching present or future distributions to or for the benefit
of the beneficiary. The court may limit the award to such relief as is appro-
priate under the circumstances. Notwithstanding this subsection, the reme-
dies provided in this subsection apply to a claim by a beneficiary’s child,
spouse, former spouse, or a judgment creditor described in paragraph (2)(a)
or paragraph (2)(b) only as a last resort upon an initial showing that tradi-
tional methods of enforcing the claim are insufficient.

Section 14. Section 736.0504, Florida Statutes, is amended to read:
736.0504 Discretionary trusts; effect of standard.—

(1) As used in this section, the term “discretionary distribution” means
a distribution that is subject to the trustee’s discretion whether or not the
discretion is expressed in the form of a standard of distribution and whether
or not the trustee has abused the discretion.

(2) Whether or not a trust contains a spendthrift provision, if a trustee
may make discretionary distributions to or for the benefit of a beneficiary,

a creditor of the beneficiary, including a creditor as described in s.
736.0503(2), may not:

12
CODING: Words stricken are deletions; words underlined are additions.



Ch. 2007-153 LAWS OF FLORIDA Ch. 2007-153

(a) Compel a distribution that is subject to the trustee’s discretion; or

(b) Attach or otherwise reach the interest, if any, which the beneficiary

might have as a result of the trustee’s authority to make discretionary
distri!outions to or fqr the bgr}eﬁt of the.beneﬁciarv. %ether—er—net—a—tpust

G —pFrovViEsioh;—< c O

(3)2) If the trustee’s discretion to make distributions for the trustee’s
own benefit is limited by an ascertainable standard, a creditor may not reach
or compel distribution of the beneficial interest except to the extent the
interest would be subject to the creditor’s claim were the beneficiary not
acting as trustee.

(4)(3) This section does not limit the right of a beneficiary to maintain a
judicial proceeding against a trustee for an abuse of discretion or failure to
comply with a standard for distribution.

Section 15. Subsection (5) of section 736.0813, Florida Statutes, is
amended to read:

736.0813 Duty to inform and account.—The trustee shall keep the quali-
fied beneficiaries of the trust reasonably informed of the trust and its admin-
istration.

(5) This section applies to trust accountings rendered for accounting peri-
ods beginning on or after July 1, 2007 January1,-2008.

Section 16. Subsection (5) of section 736.1106, Florida Statutes, is
amended to read:

736.1106 Antilapse; survivorship with respect to future interests under
terms of inter vivos and testamentary trusts; substitute takers.—

(5) Subsections (1) through (4) apply This-section—applies to all trusts

other than trusts that were irrevocable before the effective date of this code.
Sections 732.603, 732.604, and 737.6035, as they exist on June 30, 2007,
continue to apply to other trusts executed on or after June 12, 2003.

Section 17. Paragraph (a) of subsection (4) of section 736.1204, Florida
Statutes, is amended to read:

736.1204 Powers and duties of trustee of a private foundation trust or a
split interest trust.—

(4) Paragraphs (3)(b) and (c) shall not apply to a split interest trust if:

(a) All the income interest from-income, and none of the remainder inter-
est, of the trust is devoted solely to one or more of the purposes described
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in 8. 170(c)(2)(B) of the Internal Revenue Code, and all amounts in the trust
for which a deduction was allowed under s. 170, s. 545(b)(2), s. 556(b)(2), s.
642(c), s. 2055, s. 2106(a)(2), or s. 2522 of the Internal Revenue Code have
an aggregate fair market value of not more than 60 percent of the aggregate
fair market value of all amounts in the trust; or

Section 18. Section 736.1209, Florida Statutes, is amended to read:

736.1209 Election to come under this part.—With the consent of that
organization or organizations, a trustee of a trust for the benefit of a public
charitable organization or organizations may come under s. 736.1208(5) s-
736.0838(5) by filing with the state attorney an election, accompanied by the
proof of required consent. Thereafter the trust shall be subject to s.
736.1208(5).

Section 19. Paragraph (g) of subsection (2) of section 736.1001, Florida
Statutes, is amended to read:

736.1001 Remedies for breach of trust.—

(2) Toremedy a breach of trust that has occurred or may occur, the court
may:

(g) Remove the trustee as provided in s. 736.0706 s—736-706;
Section 20. This act shall take effect July 1, 2007.

Approved by the Governor June 15, 2007.

Filed in Office Secretary of State June 15, 2007.
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