CHAPTER 2013-122

Committee Substitute for
Committee Substitute for Senate Bill No. 120

An act relating to condominiums; amending s. 718.104, F.S.; allowing
condominium units to come into existence regardless of requirements or
restrictions in a declaration; amending s. 718.105, F.S.; extending the
amount of time that a clerk may hold a sum of money before notifying the
registered agent of an association that the sum is still available and the
purpose for which it was deposited; amending s. 718.110, F.S.; changing
the requirements relating to the circumstances under which a declaration
of condominium or other documents are effective to create a condominium,;
making technical changes; amending s. 718.111, F.S.; revising the
conditions under which unit owners may vote on issues related to the
preparation of financial reports; making technical changes; amending s.
718.112, F.S.; revising the conditions under which a developer may vote to
waive or reduce the funding of reserves; making technical changes;
amending s. 718.114, F.S.; revising the conditions under which a developer
may acquire leaseholds, memberships, or other possessory or use interests;
making technical changes; amending s. 718.301, F.S.; revising the
conditions under which unit owners other than the developer are entitled
to elect at least a majority of the members of a board of administration;
revising requirements related to the documents that the developer must
deliver to the association; making technical changes; amending s. 718.403,
F.S.; revising the conditions under which a developer may amend a
declaration of condominium governing a phase condominium; providing for
an extension of the 7-year period for the completion of a phase; providing
requirements for the adoption of an amendment; providing that an
amendment adopted pursuant to this section is exempt from other
requirements of law; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 718.104, Florida Statutes, is amended
to read:

718.104 Creation of condominiums; contents of declaration.—Every
condominium created in this state shall be created pursuant to this chapter.

(2) A condominium is created by recording a declaration in the public
records of the county where the land is located, executed and acknowledged
with the requirements for a deed. All persons who have record title to the
interest in the land being submitted to condominium ownership, or their
lawfully authorized agents, must join in the execution of the declaration.
Upon the recording of the declaration, or an amendment adding a phase to
the condominium under s. 718.403(6), all units described in the declaration
or phase amendment as being located in or on the land then being submitted
to condominium ownership shall come into existence, regardless of the state

1
CODING: Words stricken are deletions; words underlined are additions.



Ch. 2013-122 LAWS OF FLORIDA Ch. 2013-122

of completion of planned improvements in which the units may be located or
any other requirement or description that a declaration may provide. Upon
recording the declaration of condominium pursuant to this section, the
developer shall file the recording information with the division within 120
calendar days on a form prescribed by the division.

Section 2. Paragraph (c) of subsection (4) of section 718.105, Florida
Statutes, is amended to read:

718.105 Recording of declaration.—
4)

(c) If the sum of money held by the clerk has not been paid to the
developer or association as provided in paragraph (b) within 5 3 years after
the date the declaration was originally recorded, the clerk may notify, in
writing, the registered agent of the association that the sum is still available
and the purpose for which it was deposited. If the association does not record
the certificate within 90 days after the clerk has given the notice, the clerk
may disburse the money to the developer. If the developer cannot be located,
the clerk shall disburse the money to the Division of Florida Condominiums,
Timeshares, and Mobile Homes for deposit in the Division of Florida
Condominiums, Timeshares, and Mobile Homes Trust Fund.

Section 3. Subsection (10) of section 718.110, Florida Statutes, is
amended to read:

718.110 Amendment of declaration; correction of error or omission in
declaration by circuit court.—

(10) If there is an omission or error in a declaration of condominium, or
any other document required to establish the condominium, and the whieh
omission or error would affect the valid existence of the condominium, the
circuit court m may hasjurisdietionte entertain a petition of one or more of the
unit owners in the condominium, or of the association, to correct the error or
omission, and the action may be a class action. The court may require that
one or more methods of correcting the error or omission be submitted to the
unit owners to determine the most acceptable correction. All unit owners, the
association, and the mortgagees of a first mortgage of record must be joined
as parties to the action. Service of process on unit owners may be by
publication, but the plaintiff must furnish every unit owner not personally
served with process with a copy of the petition and final decree of the court by
certified mail, return receipt requested, at the unit owner’s last known
residence address. If an action to determine whether the declaration or
another condominium document complies with the mandatory requirements
for the formation of a condominium is not brought within 3 years of the
recording of the certificate of a surveyor and mapper pursuant to s.
718.104(4)(e) or the recording of an instrument that transfers title to a

unit in the condominium which is not accompanied by a recorded assignment
of developer rights in favor of the grantee of such unit, whichever occurs first,
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reecording—of thedeclaration; the declaration and other documents will

effectively shall be-effeetive under thischapterte create a condominium, as of
the date the declaration was recorded, regardless of whether whe%h%emet

the documents substantially comply with the mandatory requirements of
law. However, both before and after the expiration of this 3-year period, the
circuit court has jurisdiction to entertain a petition permitted under this
subsection for the correction of the documentation, and other methods of
amendment may be utilized to correct the errors or omissions at any time.

Section 4. Paragraph (d) of subsection (13) of section 718.111, Florida
Statutes, is amended to read:

718.111 The association.—

(13) FINANCIAL REPORTING.—Within 90 days after the end of the
fiscal year, or annually on a date provided in the bylaws, the association shall
prepare and complete, or contract for the preparation and completion of, a
financial report for the preceding fiscal year. Within 21 days after the final
financial report is completed by the association or received from the third
party, but not later than 120 days after the end of the fiscal year or other date
as provided in the bylaws, the association shall mail to each unit owner at the
address last furnished to the association by the unit owner, or hand deliver to
each unit owner, a copy of the financial report or a notice that a copy of the
financial report will be mailed or hand delivered to the unit owner, without
charge, upon receipt of a written request from the unit owner. The division
shall adopt rules setting forth uniform accounting principles and standards
to be used by all associations and addressing the financial reporting
requirements for multicondominium associations. The rules must include,
but not be limited to, standards for presenting a summary of association
reserves, including a good faith estimate disclosing the annual amount of
reserve funds that would be necessary for the association to fully fund
reserves for each reserve item based on the straight-line accounting method.
This disclosure is not applicable to reserves funded via the pooling method.
In adopting such rules, the division shall consider the number of members
and annual revenues of an association. Financial reports shall be prepared as
follows:

(d) Ifapproved by a majority of the voting interests present at a properly
called meeting of the association, an association may prepare:

1. A report of cash receipts and expenditures in lieu of a compiled,
reviewed, or audited financial statement;

2. A report of cash receipts and expenditures or a compiled financial
statement in lieu of a reviewed or audited financial statement; or

3. A report of cash receipts and expenditures, a compiled financial
statement, or a reviewed financial statement in lieu of an audited financial
statement.
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Such meeting and approval must occur before the end of the fiscal year and is
effective only for the fiscal year in which the vote is taken, except that the
approval may also be effective for the following fiscal year. If
an—assoeiation—to-whieh the developer has not turned over control of the
association, all unit owners, including the developer, may vote on issues
related to the preparatlon of the assomatlon s financial reports for-the first-2
, from beginning-with the date of
incorporation of the association through the end of the second fiscal year
after the fiscal year in which the certificate of a surveyor and mapper is
recorded pursuant to s. 718.104(4)(e) or an instrument that transfers title to

a unit in the condominium which is not accompanied by a recorded

assignment of developer rights in favor of the grantee of such unit is
recorded, whichever occurs first deelaration-isreeorded. Thereafter, all unit

owners except the developer may vote on such issues until control is turned
over to the association by the developer. Any audit or review prepared under
this section shall be paid for by the developer if done before turnover of
control of the association. An association may not waive the financial
reporting requirements of this section for more than 3 consecutive years.

Section 5. Paragraph (f) of subsection (2) of section 718.112, Florida
Statutes, is amended to read:

718.112 Bylaws.—

(2) REQUIRED PROVISIONS.—The bylaws shall provide for the follow-
ing and, if they do not do so, shall be deemed to include the following:

(f) Annual budget.—

1. The proposed annual budget of estimated revenues and expenses must
shall be detailed and must shall show the amounts budgeted by accounts and
expense classifications, including, if applicable, but not limited to, those
expenses listed in s. 718.504(21). A multicondominium association shall
adopt a separate budget of common expenses for each condominium the
association operates and shall adopt a separate budget of common expenses
for the association. In addition, if the association maintains limited common
elements with the cost to be shared only by those entitled to use the limited
common elements as provided for in s. 718.113(1), the budget or a schedule
attached to it must a—sehedule—attached therete—shall show the amount
budgeted for this maintenance amounts-budgeted-therefor. If, after turnover
of control of the association to the unit owners, any of the expenses listed in s.
718.504(21) are not applicable, they need not be listed.

2. In addition to annual operating expenses, the budget must shall
include reserve accounts for capital expenditures and deferred maintenance.
These accounts must shall include, but are not limited to, roof replacement,
building painting, and pavement resurfacing, regardless of the amount of
deferred maintenance expense or replacement cost, and for any other item
that has a fer-which-the deferred maintenance expense or replacement cost
that exceeds $10,000. The amount to be reserved must shall be computed
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using by-means-of a formula whieh-is based upon estimated remaining useful
life and estimated replacement cost or deferred maintenance expense of each
reserve item. The association may adjust replacement reserve assessments
annually to take into account any changes in estimates or extension of the
useful life of a reserve item caused by deferred maintenance. This subsection
does not apply to an adopted budget in which the members of an association
have determined, by a majority vote at a duly called meeting of the
association, to provide no reserves or less reserves than required by this
subsection. However, prior to turnover of control of an association by a
developer to unit owners other than a developer pursuant to s. 718.301, the
developer may vote to waive the reserves or reduce the funding of reserves
through the period expiring at the end of the second fiscal year after the fiscal
year in which the certificate of a surveyor and mapper is recorded pursuant
to s. 718.104(4)(e) or an instrument that transfers title to a unit in the

condominium which is not accompanied by a recorded assignment of
developer rights in favor of the grantee of such unit is recorded Whlchever

after Wthh time reserves may be Walved or reduced only upon the vote of a
majority of all nondeveloper voting interests voting in person or by limited
proxy at a duly called meeting of the association. If a meeting of the unit
owners has been called to determine whether to waive or reduce the funding
of reserves, and no such result is achieved or a quorum is not attained, the
reserves as included in the budget shall go into effect. After the turnover, the
developer may vote its voting interest to waive or reduce the funding of
reserves.

3. Reserve funds and any interest accruing thereon shall remain in the
reserve account or accounts, and may shall be used only for authorized
reserve expenditures unless their use for other purposes is approved in
advance by a majority vote at a duly called meeting of the association. Prior
to turnover of control of an association by a developer to unit owners other
than the developer pursuant to s. 718.301, the developer-controlled associa-
tion shall not vote to use reserves for purposes other than that for which they
were intended without the approval of a majority of all nondeveloper voting
interests, voting in person or by limited proxy at a duly called meeting of the
association.

4. The only voting interests that whieh are eligible to vote on questions
that involve waiving or reducing the funding of reserves, or using existing
reserve funds for purposes other than purposes for which the reserves were
intended, are the voting interests of the units subject to assessment to fund
the reserves in question. Proxy questions relating to waiving or reducing the
funding of reserves or using existing reserve funds for purposes other than
purposes for which the reserves were intended shall contain the following
statement in capitalized, bold letters in a font size larger than any other used
on the face of the proxy ballot: WAIVING OF RESERVES, IN WHOLE OR IN
PART, OR ALLOWING ALTERNATIVE USES OF EXISTING RESERVES
MAY RESULT IN UNIT OWNER LIABILITY FOR PAYMENT OF
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UNANTICIPATED SPECIAL ASSESSMENTS REGARDING THOSE
ITEMS.

Section 6. Section 718.114, Florida Statutes, is amended to read:

718.114 Association powers.—An association may enter into agreements
to acquire leaseholds, memberships, and other possessory or use interests in
lands or facilities such as country clubs, golf courses, marinas, and other
recreational facilities, regardless of whether ernet the lands or facilities are
contiguous to the lands of the condominium, if such lands and facilities are
intended to provide enjoyment, recreation, or other use or benefit to the unit
owners. All of these leaseholds, memberships, and other possessory or use
interests existing or created at the time of recording the declaration must be
stated and fully described in the declaration. Subsequent to the recording of
the declaration, agreements acquiring these leaseholds, memberships, or
other possessory or use interests which are not entered into within 12

months of the date of the recording of the certificate of a surveyor and mapper
pursuant to s. 718.104(4)(e) or the recording of an instrument that transfers
title to a unit in the condominium which is not accompanied by a recorded
assignment of developer rights in favor of the grantee of such unit, whichever

occurs first, are %Hem&gthe%%mhﬂge#&wﬁeeh%em%e a material

alteration or substantial addition to the real property that is association
property, and the association may not acquire or enter into such agreements
except upon a vote of, or written consent by, a majority of the total voting
interests or as authorized by the declaration as provided in s. 718.113. The
declaration may provide that the rental, membership fees, operations,
replacements, and other expenses are common expenses and may impose
covenants and restrictions concerning their use and may contain other
provisions not inconsistent with this chapter. A condominium association
may conduct bingo games as provided in s. 849.0931.

Section 7. Subsections (1) and (4) of section 718.301, Florida Statutes, are
amended to read:

718.301 Transfer of association control; claims of defect by association.

(1) Ifunit owners other than the developer own 15 percent or more of the
units in a condominium that will be operated ultimately by an association,
the unit owners other than the developer are entitled to elect at least one-
third of the members of the board of administration of the association. Unit
owners other than the developer are entitled to elect at least a majority of the
members of the board of administration of an association, upon the first to
occur of any of the following events:

(a) Three years after 50 percent of the units that will be operated
ultimately by the association have been conveyed to purchasers;

(b) Three months after 90 percent of the units that will be operated
ultimately by the association have been conveyed to purchasers;
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(c) When all the units that will be operated ultimately by the association
have been completed, some of them have been conveyed to purchasers, and
none of the others are being offered for sale by the developer in the ordinary
course of business;

(d) When some of the units have been conveyed to purchasers and none of
the others are being constructed or offered for sale by the developer in the
ordinary course of business;

(e) When the developer files a petition seeking protection in bankruptcy;

(f) When a receiver for the developer is appointed by a circuit court and is
not discharged within 30 days after such appointment, unless the court
determines within 30 days after appointment of the receiver that transfer of
control would be detrimental to the association or its members; or

(g) Seven years after the date of the recording of the certificate of a
surveyor and mapper pursuant to s. 718.104(4)(e) or the recording of an

instrument that transfers title to a unit in the condominium which is not
accompanied by a recorded assignment of developer rights in favor of the

grantee of such unit, whichever occurs first; recordation-ofthe-deeclaration-of
eondominium; or, in the case of an association that may ultimately operate
more than one condomlmum 7 years after the date of the recording of the

certificate of a surveyor and mapper pursuant to s. 718.104(4)(e) or the
recording of an instrument that transfers title to a unit which is not

accompanied by a recorded assignment of developer rights in favor of the
grantee of such unit, whichever occurs first, recordation-of the-deelaration for

the first condominium it operates; or, in the case of an association operating a
phase condominium created pursuant to s. 718.403, 7 years after the date of

the recording of the certificate of a surveyor and mapper pursuant to s.
718.104(4)(e) or the recording of an instrument that transfers title to a unit

which is not accompanied by a recorded assignment of developer rights in
favor of the grantee of such unit, whichever occurs first recordation-of-the

deela%&&e&ereaﬁng—bheﬂﬁﬁal—ph&se—wh}eheveﬁeee&rs—ﬁfst The developer
is entitled to elect at least one member of the board of administration of an
association as long as the developer holds for sale in the ordinary course of
business at least 5 percent, in condominiums with fewer than 500 units, and
2 percent, in condominiums with more than 500 units, of the units in a
condominium operated by the association. After the developer relinquishes
control of the association, the developer may exercise the right to vote any
developer-owned units in the same manner as any other unit owner except
for purposes of reacquiring control of the association or selecting the majority
members of the board of administration.

(4) At the time that unit owners other than the developer elect a majority
of the members of the board of administration of an association, the
developer shall relinquish control of the association, and the unit owners
shall accept control. Simultaneously, or for the purposes of paragraph (c) not
more than 90 days thereafter, the developer shall deliver to the association,
at the developer’s expense, all property of the unit owners and of the
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association which is held or controlled by the developer, including, but not
limited to, the following items, if applicable, as to each condominium
operated by the association:

(a)1. The original or a photocopy of the recorded declaration of con-
dominium and all amendments thereto. If a photocopy is provided, it must
shall be certified by affidavit of the developer or an officer or agent of the
developer as being a complete copy of the actual recorded declaration.

2. A certified copy of the articles of incorporation of the association or, if
the association was created prior to the effective date of this act and it is not
incorporated, copies of the documents creating the association.

3. A copy of the bylaws.

4. The minute books, including all minutes, and other books and records
of the association, if any.

5. Any house rules and regulations that whieh have been promulgated.

(b) Resignations of officers and members of the board of administration
who are required to resign because the developer is required to relinquish
control of the association.

(¢) The financial records, including financial statements of the associa-
tion, and source documents from the incorporation of the association through
the date of turnover. The records must shall be audited for the period from
the incorporation of the association or from the period covered by the last
audit, if an audit has been performed for each fiscal year since incorporation,
by an independent certified public accountant. All financial statements must
shall be prepared in accordance with generally accepted accounting
principles and must shall be audited in accordance with generally accepted
auditing standards, as prescribed by the Florida Board of Accountancy,
pursuant to chapter 473. The accountant performing the audit shall examine
to the extent necessary supporting documents and records, including the
cash disbursements and related paid invoices to determine if expenditures
were for association purposes and the billings, cash receipts, and related
records to determine that the developer was charged and paid the proper
amounts of assessments.

(d) Association funds or control thereof.

(e) All tangible personal property that is property of the association,
which is represented by the developer to be part of the common elements or
which is ostensibly part of the common elements, and an inventory of that
property.

(f) A copy of the plans and specifications utilized in the construction or
remodeling of improvements and the supplying of equipment to the
condominium and in the construction and installation of all mechanical
components serving the improvements and the site with a certificate in
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affidavit form of the developer or the developer’s agent or an architect or
engineer authorized to practice in this state that such plans and specifica-
tions represent, to the best of his or her knowledge and belief, the actual
plans and specifications utilized in the construction and improvement of the
condominium property and for the construction and installation of the
mechanical components serving the improvements. If the condominium
property has been declared a condominium more than 3 years after the
completion of construction or remodeling of the improvements, the require-
ments of this paragraph do not apply.

(@ A list of the names and addressesa&f—whreh—theaieveleper—had
im; of all

contractors subcontractors and suppliers utlhzed in the construction or
remodehng of the improvements and in the landscaping of the condominium
or association property which the developer had knowledge of at any time in

the development of the condominium.

(h) Insurance policies.

(i) Copies of any certificates of occupancy that which may have been
issued for the condominium property.

() Any other permits applicable to the condominium property which have
been issued by governmental bodies and are in force or were issued within 1
year prior to the date the unit owners other than the developer took take
control of the association.

(k) All written warranties of the contractor, subcontractors, suppliers,
and manufacturers, if any, that are still effective.

(1) A roster of unit owners and their addresses and telephone numbers, if
known, as shown on the developer’s records.

(m) Leases of the common elements and other leases to which the
association is a party.

(n) Employment contracts or service contracts in which the association is
one of the contracting parties or service contracts in which the association or
the unit owners have an obligation or responsibility, directly or indirectly, to
pay some or all of the fee or charge of the person or persons performing the
service.

(o) All other contracts to which the association is a party.

(p) A report included in the official records, under seal of an architect or
engineer authorized to practice in this state, attesting to required main-
tenance, useful life, and replacement costs of the following applicable
common elements comprising a turnover inspection report:

1. Roof.
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Structure.

Fireproofing and fire protection systems.
Elevators.

Heating and cooling systems.

Plumbing.

Electrical systems.

Swimming pool or spa and equipment.

© ® N e o~ D

Seawalls.

—
e

Pavement and parking areas.

—
=

Drainage systems.

-
»

Painting.
13. Irrigation systems.

(@) A copy of the certificate of a surveyor and mapper recorded pursuant
to s. 718.104(4)(e) or the recorded instrument that transfers title to a unit in

the condominium which is not accompanied by a recorded assignment of
developer rights in favor of the grantee of such unit, whichever occurred first.

Section 8. Subsection (1) of section 718.403, Florida Statutes, is amended
to read:

718.403 Phase condominiums.—

(1) Notwithstanding the provisions of s. 718.110, a developer may
develop a condominium in phases, if the original declaration of condominium
submitting the initial phase to condominium ownership or an amendment to
the declaration which has been approved by all of the unit owners and unit
mortgagees provides for and describes in detail all anticipated phases; the
impact, if any, which the completion of subsequent phases would have upon
the initial phase; and the time period Gvhich may not-exeeed-7years-from-the
date-of recording the-declaration-of condominium) within which all phases
must be added to the condominium and comply with the requirements of this
section and at the end of which the right to add additional phases expires.

(a) _All phases must be added to the condominium within 7 years after the
date of the recording of the certificate of a surveyor and mapper pursuant to
s. 718.104(4)(e) or the recording of an instrument that transfers title to a unit
in the condominium which is not accompanied by a recorded assignment of
developer rights in favor of the grantee of such unit, whichever occurs first,

unless the unit owners vote to approve an amendment extending the 7-year
period pursuant to paragraph (b) of this section.
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b) An amendment to extend the 7-year period shall require the approval

of the owners necessary to amend the declaration of condominium pursuant
to s. 718.110(1)(a). An extension of the 7-year period may be submitted for

approval only during the last 3 years of the 7-year period.

(¢) An amendment must describe the time period within which all phases

must be added to the condominium and such time period may not exceed 10
years from the date of the recording of the certificate of a surveyor and
mapper pursuant to s. 718.104(4)(e) or the recording of an instrument that
transfers title to a unit in the condominium which is not accompanied by a

recorded assignment of developer rights in favor of the grantee of such unit,
whichever occurs first.

(d) An amendment that extends the 7-year period pursuant to this
section is not subject to the requirements of s. 718.110(4).

Section 9. This act shall take effect upon becoming a law.
Approved by the Governor June 6, 2013.
Filed in Office Secretary of State June 6, 2013.

11
CODING: Words stricken are deletions; words underlined are additions.



