CHAPTER 2015-31

Committee Substitute for Senate Bill No. 7018

An act relating to the state ombudsman program; amending s. 400.0060,
F.S.; revising and defining terms; amending s. 400.0061, F.S.; revising
legislative intent with respect to citizen ombudsmen; deleting references to
ombudsman councils and transferring their responsibilities to represen-
tatives of the State Long-Term Care Ombudsman Program; amending s.
400.0063, F.S.; deleting references to ombudsman councils and the Office
of the State Long-Term Care Ombudsman and replacing them with the
State Long-Term Care Ombudsman Program; amending s. 400.0065, F.S.;
revising the duties and authority of the state ombudsman; requiring the
state ombudsman to submit an annual report to the Governor, the
Legislature, and specified agencies and entities; amending s. 400.0067,
F.S.; revising duties and membership of the State Long-Term Care
Ombudsman Council; amending s. 400.0069, F.S.; requiring the state
ombudsman to designate and direct program districts; requiring each
district to conduct quarterly public meetings; providing duties of repre-
sentatives of the program in the districts; revising the appointments of and
qualifications for district ombudsmen; prohibiting certain individuals from
serving as ombudsmen; amending s. 400.0070, F.S.; providing conditions
under which a representative of the program could be found to have a
conflict of interest; requiring the Department of Elderly Affairs, in
consultation with the state ombudsman, to define by rule what constitutes
a conflict of interest; amending s. 400.0071, F.S.; requiring the Department
of Elderly Affairs to consult with the state ombudsman to adopt rules
pertaining to complaint procedures; amending s. 400.0073, F.S.; providing
procedures for investigation of complaints; amending s. 400.0074, F.S,;
revising procedures for conducting onsite administrative assessments;
authorizing the department to adopt rules; amending s. 400.0075, F.S;
revising complaint notification and resolution procedures; amending s.
400.0078, F.S.; providing for a resident or representative of a resident to
receive additional information regarding resident rights; amending s.
400.0079, F.S.; providing immunity from liability for a representative of
the office under certain circumstances; amending s. 400.0081, F.S;
requiring long-term care facilities to provide representatives of the office
with access to facilities, residents, and records for certain purposes;
amending s. 400.0083, F.S.; conforming provisions to changes made by the
act; amending s. 400.0087, F.S.; providing for the office to coordinate
ombudsman services with Disability Rights Florida; amending s. 400.0089,
F.S.; conforming provisions to changes made by the act; amending s.
400.0091, F.S.; revising training requirements for representatives of the
office and ombudsmen; amending ss. 20.41, 400.021, 400.022, 400.0255,
400.162, 400.19, 400.191, and 400.23, F.S.; conforming provisions to
changes made by the act; amending s. 400.235, F.S.; conforming provisions
to changes made by the act; revising the additional criteria for recognition
as a Gold Seal Program facility; amending ss. 415.102, 415.1034, 415.104,
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415.1055, 415.106, 415.107, 429.02, 429.19, 429.26, 429.28, 429.34, 429.35,
429.67, and 429.85, F.S.; conforming provisions to changes made by the act;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 400.0060, Florida Statutes, is amended to read:

400.0060 Definitions.—When used in this part, unless the context clearly
dictates otherwise, the term:

(1) “Administrative assessment” means a review of conditions in a long-
term care facility which impact the rights, health, safety, and welfare of
residents with the purpose of noting needed improvement and making
recommendations to enhance the quality of life for residents.

(2) “Agency” means the Agency for Health Care Administration.

(3) “Department” means the Department of Elderly Affairs.

(4) “District” means a geographical area designated by the state ombuds-
man in which individuals certified as ombudsmen carry out the duties of the

State Long-Term Care Ombudsman Program. A district may have one or
more local councils.

(5)4) “Local council” means a local long-term care ombudsman council
designated by the ombudsman pursuant to s. 400.0069. Local councils are
also known as district long-term care ombudsman councils or district
councils.

(6)X5) “Long-term care facility” means a nursing home facility, assisted
living facility, adult family-care home, board and care facility, or any other
similar residential adult care facility.

(71)¥6) “Office” means the Office of the State Long-Term Care Ombudsman
Program created by s. 400.0063.

8D “Ombudsman” means an individual who has been certified by the

state ombudsman as meeting the requirements of ss. 400.0069, 400.0070,
and 400.0091 the individual appointed by the Secretary of Elderly Affairs to
head the Office of State Long-Term Care Ombudsman.

(9) “Representative of the State Long-Term Care Ombudsman Program”

means the state ombudsman, an employee of the state or district office
certified as an ombudsman or an individual certified as an ombudsman

serving on the state or a local council.

(10)X8) “Resident” means an individual 18 60 years of age or older who
resides in a long-term care facility.

(A1X9 “Secretary” means the Secretary of Elderly Affairs.
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(12)10) “State council” means the State Long-Term Care Ombudsman
Council created by s. 400.0067.

(13) “State ombudsman” means the State Long-Term Care Ombudsman,

who is the individual appointed by the Secretary of Elderly Affairs to head
the State Long-Term Care Ombudsman Program.

14) “State ombudsman program” means the State Long-Term Care

Ombudsman Program operating under the direction of the State Long-Term
Care Ombudsman.

Section 2. Section 400.0061, Florida Statutes, is amended to read:
400.0061 Legislative findings and intent; long-term care facilities.—

(1) The Legislature finds that conditions in long-term care facilities in
this state are such that the rights, health, safety, and welfare of residents are
not fully ensured by rules of the Department of Elderly Affairs or the Agency
for Health Care Administration or by the good faith of owners or operators of
long-term care facilities. Furthermore, there is a need for a formal
mechanism whereby a long-term care facility resident, a representative of
a long-term care facility resident, or any other concerned citizen may make a
complaint against the facility or its employees; or against other persons who
are in a position to restrict, interfere with, or threaten the rights, health,
safety, or welfare of a long-term care facility resident. The Legislature finds
that concerned citizens are often more effective advocates for the rights of
others than governmental agencies. The Legislature further finds that in
order to be eligible to receive an allotment of funds authorized and
appropriated under the federal Older Americans Act, the state must
establish and operate an Office of State Long-Term Care Ombudsman, to
be headed by the State Long-Term Care Ombudsman, and carry out a long-
term care ombudsman program.

(2) It is the intent of the Legislature, therefore, to use utilize voluntary
citizen ombudsman councils under the leadership of the State Long-Term
Care Ombudsman embudsman; and, through them, to operate a state an
ombudsman program, which shall, without interference by any executive
agency, undertake to discover, investigate, and determine the presence of
conditions or individuals that whieh constitute a threat to the rights, health,
safety, or welfare of the residents of long-term care facilities. To ensure that
the effectiveness and efficiency of such investigations are not impeded by
advance notice or delay, the Legislature intends that the representatives of
the State Long-Term Care Ombudsman Program embudsman-and embuds-
m&n—eeuﬂa}s—aﬂd—bhe}%design&ted—repfesen%aﬁves not be required to obtain
warrants in order to enter into or conduct investigations or onsite admin-
istrative assessments of long-term care facilities. It is the further intent of
the Legislature that the environment in long-term care facilities be
conducive to the dignity and independence of residents and that investiga-

tions by representatives of the State Long-Term Care Ombudsman Program
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ombudsman-—eouneils shall further the enforcement of laws, rules, and
regulations that safeguard the health, safety, and welfare of residents.

Section 3. Section 400.0063, Florida Statutes, is amended to read:

400.0063 Establishment of the Offiee-of State Long-Term Care Ombuds-
man Program; designation of ombudsman and legal advocate.—

(1) There is created the anOffice-of State Long-Term Care Ombudsman
Program in the Department of Elderly Affairs.

(2)(a) The Office-of State Long-Term Care Ombudsman Program shall be
headed by the State Long-Term Care Ombudsman, who shall serve on a full-
time basis and shall personally, or through representatives of the program
office, carry out its the purposes and functions eftheoffiee in accordance with
state and federal law.

(b) The state ombudsman shall be appointed by and shall serve at the
pleasure of the Secretary of Elderly Affairs. The secretary shall appoint a
person who has expertise and experience in the fields of long-term care and
advocacy to serve as state ombudsman.

(8)a) There is created in the office the position of legal advocate, who
shall be selected by and serve at the pleasure of the state ombudsman and
shall be a member in good standing of The Florida Bar.

(b) The duties of the legal advocate shall include, but not be limited to:

1. Assisting the state ombudsman in carrying out the duties of the office
with respect to the abuse, neglect, exploitation or violation of rights of
residents of long-term care facilities.

2. Assisting the representatives of the State Long-Term Care Ombuds-
man Program state-and-leeal-eouneils in carrying out their responsibilities
under this part.

3. Pursuing administrative, legal, and other appropriate remedies on
behalf of residents.

4. Serving as legal counsel to the representatives of the State Long-Term
Care Ombudsman Program in state—and Jeeal eouneils,—or—individual
any suit or other legal action that is

initiated in connectlon with the performance of the official duties of the

representatives of the State Long-Term Care Ombudsman Program eeuneils
ndividual ber.

Section 4. Section 400.0065, Florida Statutes, is amended to read:

400.0065 State Long-Term Care Ombudsman Program; duties and
responsibilities.—
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(1) The purpose of the Office—of State Long-Term Care Ombudsman
Program is shall-be to:

(a) Identify, investigate, and resolve complaints made by or on behalf of
residents of long-term care facilities relating to actions or omissions by
providers or representatives of providers of long-term care services, other
public or private agencies, guardians, or representative payees that may
adversely affect the health, safety, welfare, or rights of the residents.

(b) Provide services that assist in protecting the health, safety, welfare,
and rights of residents.

(¢) Inform residents, their representatives, and other citizens about
obtaining the services of the State Long-Term Care Ombudsman Program
and its representatives.

(d) Ensure that residents have regular and timely access to the services
provided through the State Long-Term Care Program effiee and that
residents and complainants receive timely responses from representatives
of the State Long-Term Care Program effiee to their complaints.

(e) Represent the interests of residents before governmental agencies
and seek administrative, legal, and other remedies to protect the health,
safety, welfare, and rights of the residents.

() Administer the state and local councils.

(g) Analyze, comment on, and monitor the development and implemen-
tation of federal, state, and local laws, rules, and regulations, and other
governmental policies and actions, that pertain to the health, safety, welfare,
and rights of the residents, with respect to the adequacy of long-term care
facilities and services in the state, and recommend any changes in such laws,
rules, regulations, policies, and actions as the office determines to be
appropriate and necessary.

(h) Provide technical support for the development of resident and family
councils to protect the well-being and rights of residents.

(2) The State Long-Term Care Ombudsman has shall-have the duty and
authority to:

(a) Establish and coordinate districts and local councils throughout the
state.

(b) Perform the duties specified in state and federal law, rules, and
regulations.

(¢) Within the limits of appropriated federal and state funding, employ
such personnel as-are necessary to perform adequately the functions of the
office and provide or contract for legal services to assist the representatives of
the State Long-Term Care Ombudsman Program state-and-leeal-eouneils in
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the performance of their duties. Staff positions established for the purpose of
coordinating the activities of each local council and assisting its members
may be filled by the ombudsman after approval by the secretary. Notwith-
standing any other provision of this part, upon certification by the ombuds-
man that the staff member hired to fill any such position has completed the
initial training required under s. 400.0091, such person shall be considered a
representative of the State Long-Term Care Ombudsman Program for
purposes of this part.

(d) Contract for services necessary to carry out the activities of the office.

(e) Apply for, receive, and accept grants, gifts, or other payments,
including, but not limited to, real property, personal property, and services
from a governmental entity or other public or private entity or person, and
make arrangements for the use of such grants, gifts, or payments.

(f) Coordinate, to the greatest extent possible, state and local ombuds-
man services with the protection and advocacy systems for individuals with
developmental disabilities and mental illnesses and with legal assistance
programs for the poor through adoption of memoranda of understanding and
other means.

(@)h) Enter into a cooperative agreement with the Medicaid Fraud
Division as prescribed under s. 731(e)(2)(B) of the Older Americans Act.

(h)&) Prepare an annual report describing the activities carried out by
the office, the state council, the districts and the local councils in the year for
which the report is prepared. The state ombudsman shall submit the report

to the secretary, the United States Assistant Secretary for Aging, the
Governor, the President of the Senate, the Speaker of the House of

Representatives, the Secretary of Children and Families, and the Secretary

of the Agency for Health Care Administration at least 30 days before the
convening of the regular session of the Legislature. The-seeretary-shall-in
turn-submit-the report-to-the United -States-Assistant-Seeretary for-Aging;

eﬁHealtbG&reﬁAdH&ms%P&t}efk The report must shall at a minimum:

1. Contain and analyze data collected concerning complaints about and
conditions in long-term care facilities and the disposition of such complaints.

2. Evaluate the problems experienced by residents.

3. Analyze the successes of the State Long-Term Care Ombudsman

Program embudsman pregram during the preceding year, including an
assessment of how successfully the program has carried out its responsi-

bilities under the Older Americans Act.
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4. Provide recommendations for policy, regulatory, and statutory
changes designed to solve identified problems; resolve residents’ complaints;
improve residents’ lives and quality of care; protect residents’ rights, health,
safety, and welfare; and remove any barriers to the optimal operation of the
State Long-Term Care Ombudsman Program.

5. Contain recommendations from the State Long-Term Care Ombuds-
man Council regarding program functions and activities and recommenda-
tions for policy, regulatory, and statutory changes designed to protect
residents’ rights, health, safety, and welfare.

6. Contain any relevant recommendations from the representatives of
the State Long-Term Care Ombudsman Program leeal-eouneils regarding
program functions and activities.

Section 5. Section 400.0067, Florida Statutes, is amended to read:

400.0067 State Long-Term Care Ombudsman Council; duties; member-
ship.—

(1) There is created within the Offiee-of State Long-Term Care Ombuds-
man Program, the State Long-Term Care Ombudsman Council.

(2) The State Long-Term Care Ombudsman Council shall:

(a) Serve as an advisory body to assist the state ombudsman in reaching a
consensus among districts and local councils on issues affecting residents
and impacting the optimal operation of the program.

(b) Serve as an appellate body in receiving from the districts or local
councils complaints not resolved at the district or local level. Any individual
member or members of the state council may enter any long-term care
facility involved in an appeal, pursuant to the conditions specified in s.
400.0074(2).

(c) Assist the ombudsman to discover, investigate, and determine the
existence of abuse or neglect in any long-term care facility, and work with the
adult protective services program as required in ss. 415.101-415.113.

(d) Assist the ombudsman in eliciting, receiving, responding to, and
resolving complaints made by or on behalf of residents.

(e) Elicit and coordinate state, district, local, and voluntary organiza-
tional assistance for the purpose of improving the care received by residents.

(f) Assist the state ombudsman in preparing the annual report described
in s. 400.0065.

(83) The State Long-Term Care Ombudsman Council consists shall-be
eomposed of one active certified ombudsman from each local council in a
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district member-eleeted-by-each-local-eouneil plus three at-large members
appointed by the Governor.

(a) Each local council in a district must select shall-eleet- by majority vote
a representative of its choice to serve from-among the-ecounecil- members-te
represent the interests of the local council on the state council. A local council

chair-may not-serve-as-the representative-of the loeal-counecil-on-the state
couneil:

(b)1. The state ombudsman
man; shall submit to the secretary Gevemeiﬂ a list of individuals persens
recommended for appointment to the at-large positions on the state council.
The list may shall not include the name of any individual persen who is
currently serving in a district en-aleeal-couneil.

2. The secretary Geverner shall appoint three at-large members chosen
from the list.

(4)a)Xe)l. Al State council members shall serve 3-year terms.

2. A member of the state council may not serve more than two
consecutive terms.

3. A local council may recommend replacement remeval of its selected
eleeted representative from the state council by-a-majerity vete. If the council
votes to replace remeve its representative, the local council chair shall

1mmed1ately notlfy the state ombudsman qlhe—seelcetafy—shal-l—adwse—the

4. The position of any member missing three state council meetings
within a 1-year period without cause may be declared vacant by the state
ombudsman. The findings of the state ombudsman regarding cause shall be
final and binding.

(b)5- Any vacancy on the state council shall be filled in the same manner
as the original appointment.

(cXeb1. The state council shall elect a chair to serve for a term of 1 year. A
chair may not serve more than two consecutive terms.

2. The chair shall select a vice chair from among the members. The vice
chair shall preside over the state council in the absence of the chair.

3. The chair may create additional executive positions as necessary to
carry out the duties of the state council. Any person appointed to an executive

8
CODING: Words stricken are deletions; words underlined are additions.



Ch. 2015-31 LAWS OF FLORIDA Ch. 2015-31

position shall serve at the pleasure of the chair, and his or her term shall
expire on the same day as the term of the chair.

4. A chair may be immediately removed from office before prier-te the
expiration of his or her term by a vote of two-thirds of all state council
members present at any meeting at which a quorum is present. If a chair is
removed from office before prier-te the expiration of his or her term, a
replacement chair shall be chosen during the same meeting in the same
manner as described in this paragraph, and the term of the replacement
chair shall begin immediately. The replacement chair shall serve for the
remainder of the term and is eligible to serve two subsequent consecutive
terms.

(d)Xe)l. The state council shall meet upon the call of the chair or upon the
call of the state ombudsman. The state council shall meet at least quarterly
but may meet more frequently as needed.

2. A quorum shall be considered present if more than 50 percent of all
active state council members are in attendance at the same meeting.

3. The state council may not vote on or otherwise make any decisions
resulting in a recommendation that will directly impact the state council, the
district, or any local council, outside of a publicly noticed meeting at which a
quorum is present.

(e Members may not shall receive ne compensation for attendance at
state council meetings but shall, with approval from the state ombudsman,
be reimbursed for per diem and travel expenses as provided in s. 112.061.

Section 6. Section 400.0069, Florida Statutes, is amended to read:

400.0069 Long-term care ombudsman districts; local long-term care
ombudsman councils; duties; appointment membership.—

(1)a) The state ombudsman shall designate districts and each district
shall designate local long-term care ombudsman councils to carry out the
duties of the State Long-Term Care Ombudsman Program within local
communities. Each district leeal-eouneil shall function under the direction of
the state ombudsman.

(b) The state ombudsman shall ensure that there is at least one employee

of the department certified as a long-term care ombudsman and a least one
local council operating in each district ef the-department’s planning and

service-areas. The state ombudsman may create additional local councils as
necessary to ensure that residents throughout the state have adequate
access to State Long-Term Care Ombudsman Program serv1ces qlhe

(¢) Each district shall convene a public meeting at least quarterly.
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(2) The duties of the representatives of the State Long-Term Care
Ombudsman Program leeal-eouneils are to:

(a) Provide services to assist in Serve-as—a-third-party mechanismfor
protecting the health, safety, welfare, and eivil-and-human rights of
residents.

(b) Discover, investigate, and determine the existence of abuse, or
neglect, or exploitation in any long-term care facility and to use the
procedures provided for in ss. 415.101-415.113 when applicable.

(c) Identify Elieit;reeeive, investigate, respond-to; and resolve complaints
made by or on behalf of residents relating to actions or omissions by providers
of long-term care services, other public agencies, guardians, or representa-
tive payees which may adversely affect the health, safety, welfare, or rights of
residents.

(d) Review and, if necessary, comment on all existing or proposed rules,
regulations, and other governmental policies and actions relating to long-
term care facilities that may potentially have an effect on the rights, health,
safety, welfare, and rights welfare of residents.

(e) Review personal property and money accounts of residents who are
receiving assistance under the Medicaid program pursuant to an investiga-
tion to obtain information regarding a specific complaint er-preblem.

(f) Recommend that the state ombudsman and the legal advocate seek
administrative, legal, and other remedies to protect the health, safety,
welfare, and rights of the residents.

(g) Provide technical assistance for the development of resident and
family councils at long-term care facilities.

(h)g) Carry out other activities that the state ombudsman determines to
be appropriate.

(3) In order to carry out the duties specified in subsection (2), a
representative of the State Long-Term Care Ombudsman Program or a
member of a local council is authorized to enter any long-term care facility

without notice or first obtaining a warrant; however, subjeet-te-the provisions

of s. 400.0074(2) may apply regarding notice of a followup administrative
assessment.

(4) Each district and local council shall be composed of ombudsmen
members whose primary residences are residenee—is located within the

boundaries of the district leeal-couneil’sjurisdietion.

(a) Upon good cause shown and with the consent of the ombudsman, the

state ombudsman may appoint an ombudsman to another district. The
ombudsman shall strive to ensure that each local council include the

following persons as members:
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1. At least one medical or osteopathic physician whose practice includes
or has included a substantial number of geriatric patients and who may
practice in a long-term care facility;

2. At least one registered nurse who has geriatric experience;
3. At least one licensed pharmacist;
4. At least one registered dietitian;

5. At least six nursing home residents or representative consumer
advocates for nursing home residents;

6. At least three residents of assisted living facilities or adult family-care
homes or three representative consumer advocates for alternative long-term
care facility residents;

7. At least one attorney; and
8. At least one professional social worker.

(b) The following individuals may not be appointed as ombudsmen:

1. The owner or representative of a long-term care facility.

2. A provider or representative of a provider of long-term care service.

3. An employee of the agency.

4. An employee of the department, except for staff certified as ombuds-
men in the district offices.

5. An employee of the Department of Children and Families.

6. An employee of the Agency for Persons with Disabilities.

(5)(a) To be appointed as an ombudsman, an individual must:

1. Individuals-wishing tejeinaleeal eouneil shall Submit an application
to the state ombudsman or his or her de51gg qlheemb&dmﬂaﬁshal%rev&ew

2. Successfully complete a level 2 background screening pursuant to s.
430.0402 and chapter 435.
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(b) The state ombudsman shall approve or deny the appointment of the
individual as an ombudsman

secretary may rescind the ombudsman’s
approval ef a- member on-alocal council at-any time. If the state ombudsman
seeretary rescinds the approval of a member on a local council, the state
ombudsman shall ensure that the individual is immediately removed from
the local council on which he or she serves and the individual may no longer
represent the State Long-Term Care Ombudsman Program until the state
ombudsman seeretary provides his or her approval.

Upon appointment as an ombudsman, the individual may participate
in district activities, but may not represent the program or conduct any
authorized program duties until the individual has completed the initial
training specified in s. 400.0091(1) and has been certified by the state
ombudsman.

d) The state ombudsman may rescind the appointment of an individual

as an ombudsman for good cause shown, such as development of a conflict of
interest, failure to adhere to the policies and procedures established by the

State Long-Term Care Ombudsman Program, or demonstrated inability to
carry out the responsibilities of the program. After the appointment is
rescinded, the individual may not conduct any duties as an ombudsman and
may not represent the State Long-Term Care Ombudsman Program.

(e)e) A local council may recommend the removal of one or more of its
members by submitting to the state ombudsman a resolution adopted by a
two-thirds vote of the members of the council stating the name of the member
or members recommended for removal and the reasons for the recommenda-
tion. If such a recommendation is adopted by a local council, the local council
chair or district manager eeerdinater shall immediately report the council’s
recommendation to the state ombudsman. The state ombudsman shall
review the recommendation of the local council and advise the district
manager and local council chair seeretary of his or her decision recommenda-

tien regarding removal of the council member or members.

(6)(a) Each local council shall elect a chair for a term of 1 year. There shall
be no limitation on the number of terms that an approved member of a local
council may serve as chair.

(b) The chair shall select a vice chair from among the members of the
council. The vice chair shall preside over the council in the absence of the
chair.

(¢) The chair may create additional executive positions as necessary to
carry out the duties of the local council. Any person appointed to an executive
position shall serve at the pleasure of the chair, and his or her term shall
expire on the same day as the term of the chair.

(d) A chair may be immediately removed from office prior to the
expiration of his or her term by a vote of two-thirds of the members of the
local council. If any chair is removed from office before prier-te the expiration
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of his or her term, a replacement chair shall be elected during the same
meeting, and the term of the replacement chair shall begin immediately. The
replacement chair shall serve for the remainder of the term of the person he
or she replaced.

(7) Each local council shall meet upon the call of its chair or upon the call
of the ombudsman. Each local council shall meet at least once a month but
may meet more frequently if necessary.

(8) An ombudsman may not A-member-of alocal-council shall receive ne
compensation but shall, with approval from the state ombudsman be
reimbursed for travel expenses
the loeal-eouneil in accordance with the provisions of s. 112.061.

(9) A representative of the State Long-Term Care Ombudsman Program
may Theloeal couneils-are-autherized-te call upon appropriate state agencies
for sueh professional assistance as maybe needed in the

discharge of his or her their duties, and such-—Al state agencies shall
cooperate with-the loeal-eouneils in providing requested information and

agency representation at-ecounecil-meetings.
Section 7. Section 400.0070, Florida Statutes, is amended to read:

400.0070 Conflicts of interest.—

(1) A representative of the State Long-Term Care Ombudsman Program
may The-embudsman-shall not:

(a) Have a direct involvement in the licensing or certification of, or an
ownership or investment interest in, a long-term care facility or a provider of
a long-term care service.

(b) Beemployed by, or participate in the management of, a long-term care
facility.

(¢) Receive, or have a right to receive, directly or indirectly, remunera-
tion, in cash or in kind, under a compensation agreement with the owner or
operator of a long-term care facility.

(2) Each representative of the State Long-Term Care Ombudsman

Program employee of the office, each state council member, and each local
eouneilmember shall certify that he or she does not have a hasne conflict of

interest.

(3) The department, in consultation with the state ombudsman, shall
define by rule:

(a) Situations that constitute a persen-havinga conflict of interest which
that could materially affect the objectivity or capacity of an individual a
persen to serve as a representative of the State Long-Term Care Ombuds-

man Program while carrying out the purposes of the State Long-Term Care
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Program as specified in this part en—an-embudsmanecouncil,—or-as—an

010 O O 5

(b) The procedure by which an individual a-persen listed in subsection (2)
must shall certify that he or she does not have a hasne conflict of interest.

Section 8. Section 400.0071, Florida Statutes, is amended to read:

400.0071 State Long-Term Care Ombudsman Program complaint pro-
cedures.—The department, in consultation with the state ombudsman, shall
adopt rules implementing state and local complaint procedures. The rules
must include procedures for receiving, investigating, identifying, and

resolving complaints concerning the health, safety, welfare, and rights of
residents.:

Section 9. Section 400.0073, Florida Statutes, is amended to read:

400.0073 State and local ombudsman council investigations.—

(1) A representative of the State Long-Term Care Ombudsman Program
leeal-eouneil shall identify and investigate, within a reasonable time after a

complaint is made, by or on behalf any eoemplaint of a resident relating to
actions or omissions by providers or representatives of providers of long-term

care services, other public agencies, guardians, or representative payees
which may adversely affect the health, safety, welfare, or rights of residents.;
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(2)3) Subsequent to an appeal from a local council, the state council may
investigate any complaint received by the local council involving a long-term
care facility or a resident.

(3)4) If a representative of the State Long-Term Care Ombudsman
Program the-embudsman-or-anystate-orloeal council-member is not allowed

to enter a long-term care facility, the administrator of the facility shall be
considered to have interfered with a representative of the State Long-Term
Care Ombudsman Program effice; the state couneil; or the loeal couneil in the
performance of official duties as described in s. 400.0083(1) and to have
violated eemmitted-a—violation-of this part. The representative of the State
Long-Term Care Ombudsman Program embudsman shall report a facility’s
refusal to allow entry to the state ombudsman or his or her designee, who
shall report the incident to the agency, and the agency shall record the report
and take it into consideration when determining actions allowable under s.
400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s. 429.71.

Section 10. Section 400.0074, Florida Statutes, is amended to read:

400.0074 Local ombudsman council onsite administrative assessments.

(1) A representative of the State Long-Term Care Ombudsman Program
shall Inaddition to-any specific-investigation conducted pursuant to-a
eomplaint,—the loeal eouneil shall conduct, at least annually, an onsite

administrative assessment of each nursing home, assisted living facility, and
adult family-care home within-itsjurisdietion. This administrative assess-
ment must be resident-centered and must shall focus on factors affecting the
rights, health, safety, and welfare of the residents. Each local council is
encouraged to conduct a similar onsite administrative assessment of each
additional long-term care facility within its jurisdiction.

(2) An onsite administrative assessment conducted by a local council
shall be subject to the following conditions:

(a) To the extent possible and reasonable, the administrative assessment
may assessments—shall not duplicate the efforts of the-ageney surveys and
inspections of long-term care facilities conducted by state agencies under
part 11 of this chapter and parts I and H of chapter 429.

(b) An administrative assessment shall be conducted at a time and for a

duration necessary to produce the information required to complete the
assessment carry out the duties of the local council.
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(¢) Advance notice of an administrative assessment may not be provided
to a long-term care facility, except that notice of followup assessments on
specific problems may be provided.

(d) A representative of the State Long-Term Care Ombudsman Program
present for the administrative assessment

leeal-counecil- member-physieally

must shall identify himself or herself to the administrator and eite-the
speeifie statutory-autherity for-his-or-her-assessment of the facility or his or
her designee.

(e) An administrative assessment may not unreasonably interfere with
the programs and activities of residents.

(f) A representative of the State Long-Term Care Ombudsman Program
leeal-couneil member may not enter a single-family residential unit within a

long-term care facility during an administrative assessment without the
permission of the resident or the representative of the resident.

(g) An administrative assessment must be conducted in a manner that
does not impose an willimpese-no unreasonable burden on a long-term care
facility.

(3) Regardless of jurisdiction, the state ombudsman may authorize a
state or local council member to assist another local council to perform the
administrative assessments described in this section.

(4) An onsite administrative assessment may not be accomplished by
forcible entry. However, if a representative of the State Long-Term Care
Ombudsman Program th&embudsmai%e%s%&teﬂpleeakee&neﬂﬂﬂembef is
not allowed to enter a long-term care facility, the administrator of the facility
shall be considered to have interfered with a representative of the State
Long-Term Care Ombudsman Program effice;the state-couneil;-or-the loeal
eouneil in the performance of official duties as described in s. 400.0083(1) and
to have committed a violation of this part. The representative of the State
Long-Term Care Ombudsman Program embudsman shall report the refusal
by a facility to allow entry to the state ombudsman or his or her designee,
who shall report the incident to the agency, and the agency shall record the
report and take it into consideration when determining actions allowable
under s. 400.102, s. 400.121, s. 429.14, s. 429.19, s. 429.69, or s. 429.71.

(5) The department, in consultation with the state ombudsman, may

adopt rules implementing procedures for conducting onsite administrative
assessments of long-term care facilities.

Section 11. Section 400.0075, Florida Statutes, is amended to read:
400.0075 Complaint notification and resolution procedures.—

(1)(a) Any complaint er-preblem verified by a representative of the State
Long-Term Care Ombudsman Program an-embudsman-couneil as a result of
an investigation which is determined by the local council to require remedial
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action may or onsite administrative assessment, which complaint or problem
. ; . . . " be
identified and brought to the attention of the long-term care facility
administrator subject to the confidentiality provisions of s. 400.0077 in
writing. Upon receipt of the information sueh-deeument, the administrator,
with the concurrence of the representative of the State Long-Term Care
Ombudsman Program leeal-eouneil-¢chair, shall establish target dates for
taking appropriate remedial action. If, by the target date, the remedial action
is not completed or forthcoming, the representative of the State Long-Term

Care Ombudsman Program may extend the target date if there is reason to
believe such action would facilitate the resolution of the complaint, or the

representative of the State Long-Term Care Ombudsman Program may refer
the complaint to the d1str1ct manager, who may refer the complaint to the

(b) If the representative of the State Long-Term Care Ombudsman
Program determines leeal-eouneilchair-believes that the health, safety,

welfare, or rights of a the resident are in imminent danger, the represen-

tative of the State Long-Term Care Ombudsman Program must immediately
the-ehairshall notify the district manager and local council chair. The district
manager or local council chair embudsman—er-legal-adveeate,—whe, after
verifying that such imminent danger exists, must notify the appropriate

state agencies, including law enforcement agencies, the state ombudsman,
and the legal advocate to ensure the protection of shall seek-immediate legal
or-administrative remedies-to-proteet the resident.

(¢c) If the state ombudsman or legal advocate has reason to believe that
the long-term care facility or an employee of the facility has committed a
criminal act, the state ombudsman or legal advocate shall provide the local
law enforcement agency with the relevant information to initiate an
investigation of the case.

(2)ta» Upon referral from a district or local council, the state ombudsman
or his or her designee eeuneil shall assume the responsibility for the
disposition of the complaint. If a long-term care facility fails to take action
to resolve or remedy the en—a complaint by the state-eouneil, the state
ombudsman eouneil may, afterobtaining approval from the embudsman-and
a-majerity-of the-state-couneil- members:
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(a)t: In accordance with s. 400.0077, publicize the complaint, the
recommendations of the local or state council, and the response of the
long-term care facility.

(b)2: Recommend to the department and the agency a series of facility
reviews pursuant to s. 400.19, s. 429.34, or s. 429.67 to ensure correction and
nonrecurrence of the conditions that gave give rise to the complaint
complaints against the a long-term care facility.

(©)3: Recommend to the department and the agency that the long-term
care facility no longer receive payments under any state assistance program,
including Medicaid.

(d)4: Recommend to the department and the agency that procedures be
initiated for action against reveeation-of the long-term care facility’s license
in accordance with chapter 120.

(3)e) Ifthe state ombudsman, after consultation with the legal advocate,

has reason to believe that the long-term care facility or an employee of the
facility has committed a criminal act, the state ombudsman shall provide the
local law enforcement agency with the relevant information to initiate an
investigation of the case.

Section 12. Section 400.0078, Florida Statutes, is amended to read:

400.0078 Citizen access to State Long-Term Care Ombudsman Program
services.—

(1) The office shall establish a statewide toll-free telephone number and
e-mail address for receiving complaints concerning matters adversely
affecting the health, safety, welfare, or rights of residents.

(2) Every resident or representative of a resident shall receive, Upon
admission to a long-term care facility, each resident or representative of a
resident must receive information regarding:

(a) The purpose of the State Long-Term Care Ombudsman Program;;

(b) The statewide toll-free telephone number and e-mail address for
receiving complaints;;-and

(c) _Information that retaliatory action cannot be taken against a resident

for presenting grievances or for exercising any other resident rights;
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(d) Other relevant information regarding how to contact representatives
of the State Long-Term Care Ombudsman Program the-program.

Residents or their representatives must be furnished additional copies of this
information upon request.

Section 13. Section 400.0079, Florida Statutes, is amended to read:
400.0079 Immunity.—

(1) Any person making a complaint pursuant to this part who does so in
good faith shall be immune from any liability, civil or criminal, that
otherwise might be incurred or imposed as a direct or indirect result of
making the complaint.

(2) Representatlves of the State Long—Term Care Ombudsman Progxam

be immune from any liability, civil or criminal, that otherwise might be
incurred or imposed during the good faith performance of official duties.

Section 14. Section 400.0081, Florida Statutes, is amended to read:
400.0081 Access to facilities, residents, and records.—

(1) A long-term care facility shall provide representatives of the State
Long-Term Care Program with the-office; the state-couneil and-its members;
and-the local-eouncils-and-their members access to:

(a) Anypertion—of The long-term care facility and its residents any
¥ . . ! laint.

(b) Where appropriate, medical and social records of a resident for review

as necessary to investigate or resolve a complaint, if:

1. The representative of the State Long-Term Care Ombudsman Pro-
gram effiee has the permission of the resident or the legal representative of

the resident; or

2. The resident is unable to consent to the review and does not have a has
no legal representative.

(c) Medical and social records of a the resident as necessary to investigate
or-reselve a complaint, if:

1. A legal representative or guardian of the resident refuses to give
permission;

2. The representative of the State Long-Term Care Ombudsman Pro-
gram offiee has reasonable cause to believe that the legal representative or

guardian is not acting in the best interests of the resident; and
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3. The representative of the State Long-Term Care Ombudsman Pro-
gram state—or—local-counecil-member obtains the approval of the state

ombudsman.

(d) Access to The administrative records, policies, and documents to
which residents or the general public have access.

(e) Upon request, copies of all licensing and certification records main-
tained by the state with respect to a long-term care facility.

(2) The department, in consultation with the state ombudsman and-the
state-eouneil, may adopt rules to establish procedures to ensure access to
facilities, residents, and records as described in this section.

Section 15. Section 400.0083, Florida Statutes, is amended to read:
400.0083 Interference; retaliation; penalties.—

(1) A Kshall be-unlawful for-any person, long-term care facility, or other
entity may not te willfully interfere with a representative of the State Long-
Term Care Ombudsman Program effice; the state-eouneil;-or-alocal-eouneil in
the performance of official duties.

(2) A HK-shall be-unlawfulfor-any person, long-term care facility, or other
entity may not te knowingly or willfully take action or retaliate against any

resident, employee, or other person for filing a complaint with, providing
1nformatlon to, or otherwise cooperating with any representative of the State
Long-Term Care Ombudsman Program effiee;-the state-ecouneil,—or-aloeal
eounet].

(3) A Any person, long-term care facility, or other entity that violates this
section:

(a) Is Shall-be liable for damages and equitable relief as determined by
law.

(b) Commits a misdemeanor of the second degree, punishable as provided
in s. 775.083.

Section 16. Section 400.0087, Florida Statutes, is amended to read:
400.0087 Department oversight; funding.—

(1) The department shall meet the costs associated with the State Long-
Term Care Ombudsman Program from funds appropriated to it.

(a) The department shall include the costs associated with support of the
State Long-Term Care Ombudsman Program when developing its budget
requests for consideration by the Governor and submittal to the Legislature.

(b) The department may divert from the federal ombudsman appropria-
tion an amount equal to the department’s administrative cost ratio to cover
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the costs associated with administering the State Long-Term Care Ombuds-
man Program. The remaining allotment from the Older Americans Act
program shall be expended on direct ombudsman activities.

(2) The department shall monitor the State Long-Term Care Ombuds-
man Program effiee, the state council, and the local councils to ensure that
each is carrying out the duties delegated to it by state and federal law.

(3) The department is responsible for ensuring that the State Long-Term
Care Ombudsman Program effice:

(a) Has the objectivity and independence required to qualify it for
funding under the federal Older Americans Act.

(b) Provides information to public and private agencies, legislators, and
others.

(c) Provides appropriate training to representatives of the State Long-
Term Care Ombudsman Office er-of the-state-orloecal-couneils.

(d) Coordinates ombudsman services with Disability Rights Florida, the
Advocacy Center for Persons with Disabilities and with providers of legal
services to residents of long-term care facilities in compliance with state and
federal laws.

(4) The department shall also:

(a) Receive and disburse state and federal funds for purposes that the
state ombudsman has formulated in accordance with the Older Americans
Act.

(b) Whenever necessary, act as liaison between agencies and branches of
the federal and state governments and the State Long-Term Care Ombuds-
man Program.

Section 17. Section 400.0089, Florida Statutes, is amended to read:

400.0089 Complaint data reports.—The State Long-Term Care Ombuds-
man Program effiee shall maintain a statewide uniform reporting system to
collect and analyze data relating to complaints and conditions in long-term
care facilities and to residents for the purpose of identifying and resolving

complaints significant problems. The office shall publish quarterly and make
readily—available Information pertaining to the number and types of
complaints received by the State Long-Term Care Ombudsman Program
shall be published quarterly and made readily available and shall include
such information in the annual report required under s. 400.0065.

Section 18. Section 400.0091, Florida Statutes, is amended to read:

400.0091 Training.—The state ombudsman shall ensure that appropri-
ate training is provided to all representatives of the State Long-Term Care
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Ombudsman Program empleyees-oftheoffice and-to-the- members-ofthe-state
and-lecal-eouneils.

(1) All representatives of the State Long-Term Care Ombudsman
Progzam state and local council members and employees of the office shall
be given a minimum of 20 hours of training upon employment with the State
Long-Term Care Ombudsman Program effiee or appointment as an ombuds-
man. Ten appreval-as—astate—er lecal eouneil member-and 10 hours of
training in the form of continuing education is required annually thereafter.

(2) The state ombudsman shall approve the curriculum for the initial and
continuing education training, which must, at a minimum, address:

(a) Resident confidentiality.
(b) Guardianships and powers of attorney.
(c) Medication administration.

(d) Care and medication of residents with dementia and Alzheimer’s
disease.

(e) Accounting for residents’ funds.
(f) Discharge rights and responsibilities.
(g) Cultural sensitivity.

(h) Any other topic related to residency in a long-term care facility

recommended by the secretary.

(3) An individual Ne-empleyee,officerorrepresentative-of the-office-orof
the-state-or-loeal-eouneils; other than the state ombudsman, may not hold
himself or herself out as a representative of the State Long Term Care
Ombudsman Program or conduct any authorized program duty described in
this part unless the individual persen has received the training required by
this section and has been certified by the state ombudsman as qualified to
carry out ombudsman activities on behalf of the office or the state or local
councils.

Section 19. Subsection (4) of section 20.41, Florida Statutes, is amended
to read:

20.41 Department of Elderly Affairs.—There is created a Department of
Elderly Affairs.

(4) The department shall administer the State Long-Term Care Ombuds-
man Program Geuneil, created by s. 400.0063 400.0067,
temeafeembﬂdsmaﬁeeﬁﬁeﬁ&ereafe%% and shall, as required
by s. 712 of the federal Older Americans Act of 1965, ensure that both the

State Long-Term Care Ombudsman Program operates state-and leeal long-
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term—eare—ombudsman—ecouneils—operate in compliance with the Older
Americans Act.

Section 20. Subsections (14) through (19) of section 400.021, Florida
Statutes, are amended to read:

400.021 Definitions.—When used in this part, unless the context other-
wise requires, the term:

(14) “Office” has the same meaning as in s. 400.0060.

(15)34) “Planning and service area” means the geographic area in which
the Older Americans Act programs are administered and services are
delivered by the Department of Elderly Affairs.

(16) “Representative of the State Long-Term Care Ombudsman Pro-
gram” has the same meaning as in s. 400.0060.

A7)¥15) “Respite care” means admission to a nursing home for the
purpose of providing a short period of rest or relief or emergency alternative
care for the primary caregiver of an individual receiving care at home who,
without home-based care, would otherwise require institutional care.

(18)16) “Resident care plan” means a written plan developed, main-
tained, and reviewed not less than quarterly by a registered nurse, with
participation from other facility staff and the resident or his or her designee
or legal representative, which includes a comprehensive assessment of the
needs of an individual resident; the type and frequency of services required to
provide the necessary care for the resident to attain or maintain the highest
practicable physical, mental, and psychosocial well-being; a listing of services
provided within or outside the facility to meet those needs; and an
explanation of service goals.

1937 “Resident designee” means a person, other than the owner,
administrator, or employee of the facility, designated in writing by a resident
or a resident’s guardian, if the resident is adjudicated incompetent, to be the
resident’s representative for a specific, limited purpose.

(20018) “State Long-Term Care Ombudsman Program embudsman
eouneil” has the same meaning as in s. 400.0060

(21)19) “Therapeutic spa services” means bathing, nail, and hair care
services and other similar services related to personal hygiene.

Section 21. Paragraph (c) of subsection (1) and subsections (2) and (3) of
section 400.022, Florida Statutes, are amended to read:

400.022 Residents’ rights.—
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(1) All licensees of nursing home facilities shall adopt and make public a
statement of the rights and responsibilities of the residents of such facilities
and shall treat such residents in accordance with the provisions of that
statement. The statement shall assure each resident the following:

(¢) Any entity or individual that provides health, social, legal, or other
services to a resident has the right to have reasonable access to the resident.
The resident has the right to deny or withdraw consent to access at any time
by any entity or individual. Notwithstanding the visiting policy of the facility,
the following individuals must be permitted immediate access to the
resident:

1. Any representative of the federal or state government, including, but
not limited to, representatives of the Department of Children and Families,
the Department of Health, the Agency for Health Care Administration, the
Office of the Attorney General, and the Department of Elderly Affairs; any
law enforcement officer; any representative of the State Long-Term Care
Ombudsman Program members-of the state orlocal embudsman-eouneil; and
the resident’s individual physician.

2. Subject to the resident’s right to deny or withdraw consent, immediate
family or other relatives of the resident.

The facility must allow representatives of the State Long-Term Care
Ombudsman Program Ceuneil to examine a resident’s clinical records
with the permission of the resident or the resident’s legal representative
and consistent with state law.

(2) The licensee for each nursing home shall orally inform the resident of
the resident’s rights and provide a copy of the statement required by
subsection (1) to each resident or the resident’s legal representative at or
before the resident’s admission to a facility. The licensee shall provide a copy
of the resident’s rights to each staff member of the facility. Each such licensee
shall prepare a written plan and provide appropriate staff training to
implement the provisions of this section. The written statement of rights
must include a statement that a resident may file a complaint with the
agency or state or local ombudsman council. The statement must be in

boldfaced type and shall include the name;address;and telephone number

and e-mail address of the State Long-Term Care Ombudsman Program, the

numbers of the local ombudsman council and the Elder Abuse Hotline
operated by the Department of Children and Families eentral-abuse-hotline

where complaints may be lodged.

(3) Any violation of the resident’s rights set forth in this section
constitutes shall-eonstitute grounds for action by the agency under the
provisiens—of s. 400.102, s. 400.121, or part II of chapter 408. In order to
determine whether the hcensee is adequately protecting residents’ rights,
the licensure inspection of the facility must shall include private informal
conversations with a sample of residents to discuss residents’ experiences
within the facility with respect to rights specified in this section and general
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compliance with standards; and consultation with the State Long-Term Care

Ombudsman Program embudsma&eeuﬂelh&ﬂae%eealhp}aﬁnmganésemee

lee&teel.

Section 22. Subsections (8), (9), and (11) through (14) of section 400.0255,
Florida Statutes, are amended to read:

400.0255 Resident transfer or discharge; requirements and procedures;
hearings.—

(8) The notice required by subsection (7) must be in writing and must
contain all information required by state and federal law, rules, or
regulations applicable to Medicaid or Medicare cases. The agency shall
develop a standard document to be used by all facilities licensed under this
part for purposes of notifying residents of a discharge or transfer. Such
document must include a means for a resident to request the local long-term
care ombudsman council to review the notice and request information about
or assistance with initiating a fair hearing with the department’s Office of
Appeals Hearings. In addition to any other pertinent information included,
the form shall specify the reason allowed under federal or state law that the
resident is being discharged or transferred, with an explanation to support
this action. Further, the form must shall state the effective date of the
discharge or transfer and the location to which the resident is being
discharged or transferred. The form must shall clearly describe the resident’s
appeal rights and the procedures for filing an appeal, including the right to
request the local ombudsman council te review the notice of discharge or
transfer. A copy of the notice must be placed in the resident’s clinical record,
and a copy must be transmitted to the resident’s legal guardian or
representative and to the local ombudsman council within 5 business days
after signature by the resident or resident designee.

(9) A resident may request that the State Long-Term Care Ombudsman
Program or local ombudsman council review any notice of discharge or
transfer given to the resident. When requested by a resident to review a
notice of discharge or transfer, the local ombudsman council shall do so
within 7 days after receipt of the request. The nursing home administrator,
or the administrator’s designee, must forward the request for review
contained in the notice to the State Long-Term Care Ombudsman Program
or local ombudsman council within 24 hours after such request is submitted.
Failure to forward the request within 24 hours after the request is submitted
shall toll the running of the 30-day advance notice period until the request
has been forwarded.

(11) Notwithstanding paragraph (10)(b), an emergency discharge or
transfer may be implemented as necessary pursuant to state or federal
law during the period-of time after the notice is given and before the time a
hearing decision is rendered. Notice of an emergency discharge or transfer to
the resident, the resident’s legal guardian or representative, and the State
Long-Term Care Ombudsman Program or the local ombudsman council if
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requested pursuant to subsection (9) must be by telephone or in person. This
notice shall be given before the transfer, if possible, or as soon thereafter as
practicable. The State Long-Term Care Ombudsman Program or a local
ombudsman council conducting a review under this subsection shall do so
within 24 hours after receipt of the request. The resident’s file must be
documented to show who was contacted, whether the contact was by
telephone or in person, and the date and time of the contact. If the notice
is not given in writing, written notice meeting the requirements of subsection
(8) must be given the next working day.

(12) After receipt of any notice required under this section, the State
Long-Term Care Ombudsman Program or local ombudsman council may
request a private informal conversation with a resident to whom the notice is
directed, and, if known, a family member or the resident’s legal guardian or
designee, to ensure that the facility is proceeding with the discharge or
transfer in accordance with the requirements-of this section. If requested, the
State Long-Term Care Ombudsman Program or the local ombudsman
council shall assist the resident with filing an appeal of the proposed
discharge or transfer.

(13) The following persons must be present at all hearings authorized
under this section:

(a) The resident, or the resident’s legal representative or designee.

(b) The facility administrator, or the facility’s legal representative or
designee.

A representative of the State Long-Term Care Ombudsman Program or the
local long-term care ombudsman council may be present at all hearings

authorized by this section.

(14) In any hearing under this section, the following information
concerning the parties shall be confidential and exempt from the previsions
of s. 119.07(1):

(a) Names and addresses.

(b) Medical services provided.

(¢) Social and economic conditions or circumstances.
(d) Evaluation of personal information.

(e) Medical data, including diagnosis and past history of disease or
disability.

(f) Any information received verifying income eligibility and amount of
medical assistance payments. Income information received from the Social
Security Administration or the Internal Revenue Service must be safe-
guarded according to the requirements of the agency that furnished the data.
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The exemption created by this subsection does not prohibit access to such
information by the State Long-Term Care Ombudsman Program or a local
long-term care ombudsman council upon request, by a reviewing court if such
information is required to be part of the record upon subsequent review, or as
specified in s. 24(a), Art. I of the State Constitution.

Section 23. Paragraph (d) of subsection (5) of section 400.162, Florida
Statutes, is amended to read:

400.162 Property and personal affairs of residents.—
(5)

(d) If, at any time during the period for which a license is issued, a
licensee that has not purchased a surety bond or entered into a self-insurance
agreement, as provided in paragraphs (b) and (c), is requested to provide
safekeeping for the personal funds of a resident, the licensee shall notify the
agency of the request and make application for a surety bond or for
participation in a self-insurance agreement within 7 days after ef the
request, exclusive of weekends and holidays. Copies of the application, along
with written documentation of related correspondence with an insurance
agency or group, shall be maintained by the licensee for review by the agency

and the State Nursing Home-and Long-Term Care Faeility Ombudsman
Program Geuneil.

Section 24. Subsections (1) and (4) of section 400.19, Florida Statutes, are
amended to read:

400.19 Right of entry and inspection.—

(1) In accordance with part II of chapter 408, the agency and any of its
duly designated officers officer or employees employee—thereof or a
representative of member—of the State Long-Term Care Ombudsman
Program Geuneil or the local long-term care ombudsman council shall
have the right to enter upon and into the premises of any facility licensed
pursuant to this part, or any distinct nursing home unit of a hospital licensed
under chapter 395 or any freestanding facility licensed under chapter 395
which that provides extended care or other long-term care services, at any
reasonable time in order to determine the state of compliance with the
provisiens-of this part, part II of chapter 408, and applicable rules in force
pursuant thereto. The agency shall, within 60 days after receipt of a
complaint made by a resident or resident’s representative, complete its
investigation and provide to the complainant its findings and resolution.

(4) The agency shall conduct unannounced onsite facility reviews
following written verification of licensee noncompliance in instances in
which a representative of the State Long-Term Care Ombudsman Program
or long-term care ombudsman council, pursuant to ss. 400.0071 and
400.0075, has received a complaint and has documented deficiencies in
resident care or in the physical plant of the facility that threaten the health,
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safety, or security of residents, or when the agency documents through
inspection that conditions in a facility present a direct or indirect threat to
the health, safety, or security of residents. However, the agency shall conduct
unannounced onsite reviews every 3 months of each facility while the facility
has a conditional license. Deficiencies related to physical plant do not require
followup reviews after the agency has determined that correction of the
deficiency has been accomplished and that the correction is of the nature that
continued compliance can be reasonably expected.

Section 25. Subsection (1) of section 400.191, Florida Statutes, is
amended to read:

400.191 Availability, distribution, and posting of reports and records.—

(1) The agency shall provide information to the public about all of the
licensed nursing home facilities operating in the state. The agency shall,
within 60 days after a licensure inspection visit or within 30 days after any
interim visit to a facility, send copies of the inspection reports to the office
local-long-term—care-ombudsman-—eouneil, the agency’s local office, and a
public library or the county seat for the county in which the facility is located.
The agency may provide electronic access to inspection reports as a
substitute for sending copies.

Section 26. Subsection (6) and paragraph (c) of subsection (7) of section
400.23, Florida Statutes, are amended to read:

400.23 Rules; evaluation and deficiencies; licensure status.—

(6) Before Prior-to conducting a survey of the facility, the survey team
shall obtain a copy of the local long-term care ombudsman council report on
the facility. Problems noted in the report shall be incorporated into and
followed up through the agency’s inspection process. This procedure does not
preclude the State Long-Term Care Ombudsman Program or local long-term
care ombudsman council from requesting the agency to conduct a followup
visit to the facility.

(7) The agency shall, at least every 15 months, evaluate all nursing home
facilities and make a determination as to the degree of compliance by each
licensee with the established rules adopted under this part as a basis for
assigning a licensure status to that facility. The agency shall base its
evaluation on the most recent inspection report, taking into consideration
findings from other official reports, surveys, interviews, investigations, and
inspections. In addition to license categories authorized under part II of
chapter 408, the agency shall assign a licensure status of standard or
conditional to each nursing home.

(¢) Inevaluating the overall quality of care and services and determining
whether the facility will receive a conditional or standard license, the agency
shall consider the needs and limitations of residents in the facility and the
results of interviews and surveys of a representative sampling of residents,
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families of re51dents representatwes of the State Lon,&r Term Care Ombuds—

man Program ga
m—wh&etrthe%aahtyas—lee&ted guardlans of res1dents and staff of the

nursing home facility.

Section 27. Paragraph (a) of subsection (3), paragraph (f) of subsection
(5), and subsection (6) of section 400.235, Florida Statutes, are amended to
read:

400.235 Nursing home quality and licensure status; Gold Seal Program.

(38)a) The Gold Seal Program shall be developed and implemented by the
Governor’s Panel on Excellence in Long-Term Care which shall operate
under the authority of the Executive Office of the Governor. The panel shall
be composed of three persons appointed by the Governor, to include a
consumer advocate for senior citizens and two persons with expertise in the
fields of quality management, service delivery excellence, or public sector
accountability; three persons appointed by the Secretary of Elderly Affairs, to
include an active member of a nursing facility family and resident care
council and a member of the University Consortium on Aging; a represen-
tative of the State Long-Term Care Ombudsman Program; one person
appointed by the Florida Life Care Residents Association; one person
appointed by the State Surgeon General; two persons appointed by the
Secretary of Health Care Administration; one person appointed by the
Florida Association of Homes for the Aging; and one person appointed by the
Florida Health Care Association. Vacancies on the panel shall be filled in the
same manner as the original appointments.

(5) Facilities must meet the following additional criteria for recognition
as a Gold Seal Program facility:

(f) Evidence that verified an-eutstanding record regarding the number

and-types-oef substantiated complaints reported to the State Long-Term Care
Ombudsman Program Geuneil within the 30 months preceding application

for the program have not resulted in a citation for licensure.

A facility assigned a conditional licensure status may not qualify for
consideration for the Gold Seal Program until after it has operated for 30
months with no class I or class II deficiencies and has completed a regularly
scheduled relicensure survey.

(6) The agency, nursing facility industry organizations, consumers, State
Long-Term Care Ombudsman Program Ceuneil, and members of the
community may recommend to the Governor facilities that meet the
established criteria for consideration for and award of the Gold Seal. The
panel shall review nominees and make a recommendation to the Governor
for final approval and award. The decision of the Governor is final and is not
subject to appeal.
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Section 28. Present subsections (18) through (28) of section 415.102,
Florida Statutes, are redesignated as subsections (19) through (29),
respectively, and a new subsection (18) is added to that section, to read:

415.102 Definitions of terms used in ss. 415.101-415.113.—As used in ss.
415.101-415.113, the term:

(18) “Office” has the same meaning as in s. 400.0060.

Section 29. Paragraph (a) of subsection (1) of section 415.1034, Florida
Statutes, is amended to read:

415.1034 Mandatory reporting of abuse, neglect, or exploitation of
vulnerable adults; mandatory reports of death.—

(1) MANDATORY REPORTING.—
(a) Any person, including, but not limited to, any:

1. Physician, osteopathic physician, medical examiner, chiropractic
physician, nurse, paramedic, emergency medical technician, or hospital
personnel engaged in the admission, examination, care, or treatment of
vulnerable adults;

2. Health professional or mental health professional other than one listed
in subparagraph 1.;

3. Practitioner who relies solely on spiritual means for healing;

4. Nursing home staff; assisted living facility staff; adult day care center
staff; adult family-care home staff; social worker; or other professional adult
care, residential, or institutional staff;

5. State, county, or municipal criminal justice employee or law enforce-
ment officer;

6. An Employee of the Department of Business and Professional
Regulation conducting inspections of public lodging establishments under
s. 509.032;

7. Florida advocacy council or Disability Rights Florida member or a

representative of the State Long-Term Care Ombudsman Program leng-term
care ombudsman council member; or

8. Bank, savings and loan, or credit union officer, trustee, or employee,

who knows, or has reasonable cause to suspect, that a vulnerable adult has
been or is being abused, neglected, or exploited shall immediately report such
knowledge or suspicion to the central abuse hotline.

Section 30. Subsection (1) of section 415.104, Florida Statutes, is
amended to read:
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415.104 Protective investigations of cases of abuse, neglect, or exploita-
tion of vulnerable adults; transmittal of records to state attorney.—

(1) The department shall, upon receipt of a report alleging abuse, neglect,
or exploitation of a vulnerable adult, begin within 24 hours a protective
investigation of the facts alleged therein. If a caregiver refuses to allow the
department to begin a protective investigation or interferes with the conduct
of such an investigation, the appropriate law enforcement agency shall be
contacted for assistance. If, during the course of the investigation, the
department has reason to believe that the abuse, neglect, or exploitation is
perpetrated by a second party, the appropriate law enforcement agency and
state attorney shall be orally notified. The department and the law
enforcement agency shall cooperate to allow the criminal investigation to
proceed concurrently with, and not be hindered by, the protective investiga-
tion. The department shall make a preliminary written report to the law
enforcement agencies within 5 working days after the oral report. The
department shall, within 24 hours after receipt of the report, notify the
appropriate Florida local advocacy council, or the State Long-Term Care
Ombudsman Program leng-term-eare-embudsman-eouneil, when appropri-
ate, that an alleged abuse, neglect, or exploitation perpetrated by a second
party has occurred. Notice to the Florida local advocacy council or the State
Long-Term Care Ombudsman Program i
may be accomplished orally or in writing and shall include the name and
location of the vulnerable adult alleged to have been abused, neglected, or
exploited and the nature of the report.

Section 31. Subsection (8) of section 415.1055, Florida Statutes, is
amended to read:

415.1055 Notification to administrative entities.—

(8) At the conclusion of a protective investigation at a facility, the
department shall notify either the Florida local advocacy council or the State
Long-Term Care Ombudsman Program or the long-term care ombudsman
council of the results of the investigation. This notification must be in
writing.

Section 32. Subsection (2) of section 415.106, Florida Statutes, is
amended to read:

415.106 Cooperation by the department and criminal justice and other
agencies.—

(2) To ensure coordination, communication, and cooperation with the
investigation of abuse, neglect, or exploitation of vulnerable adults, the
department shall develop and maintain interprogram agreements or
operational procedures among appropriate departmental programs and
the State Long-Term Care Ombudsman Program Geuneil, the Florida
Statewide Advocacy Council, and other agencies that provide services to
vulnerable adults. These agreements or procedures must cover such subjects
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as the appropriate roles and responsibilities of the department in identifying
and responding to reports of abuse, neglect, or exploitation of vulnerable
adults; the provision of services; and related coordinated activities.

Section 33. Paragraph (g) of subsection (3) of section 415.107, Florida
Statutes, is amended to read:

415.107 Confidentiality of reports and records.—

(3) Access to all records, excluding the name of the reporter which shall
be released only as provided in subsection (6), shall be granted only to the
following persons, officials, and agencies:

(g) Any appropriate official of the Florida advocacy council, State Long-
Term Care Ombudsman Program or long-term care ombudsman council
investigating a report of known or suspected abuse, neglect, or exploitation of
a vulnerable adult.

Section 34. Present subsections (16) through (26) of section 429.02,
Florida Statutes, are redesignated as subsections (17) through (27),
respectively, present subsections (11) and (20) are amended, and a new
subsection (16) is added to that section, to read:

429.02 Definitions.—When used in this part, the term:

(11) “Extended congregate care” means acts beyond those authorized in
subsection (17) (16) that may be performed pursuant to part I of chapter 464
by persons licensed thereunder while carrying out their professional duties,
and other supportive services which may be specified by rule. The purpose of
such services is to enable residents to age in place in a residential
environment despite mental or physical limitations that might otherwise
disqualify them from residency in a facility licensed under this part.

(16) “Office” has the same meaning as in s. 400.0060.

A7)X16) “Personal services” means direct physical assistance with or
supervision of the activities of daily living and the self-administration of
medication and other similar services which the department may define by
rule. “Personal services” shall not be construed to mean the provision of
medical, nursing, dental, or mental health services.

(18)A7) “Physical restraint” means a device which physically limits,
restricts, or deprives an individual of movement or mobility, including, but
not limited to, a half-bed rail, a full-bed rail, a geriatric chair, and a posey
restraint. The term “physical restraint” shall also include any device which
was not specifically manufactured as a restraint but which has been altered,
arranged, or otherwise used for this purpose. The term shall not include
bandage material used for the purpose of binding a wound or injury.

(19)38) “Relative” means an individual who is the father, mother,
stepfather, stepmother, son, daughter, brother, sister, grandmother,
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grandfather, great-grandmother, great-grandfather, grandson, granddaugh-
ter, uncle, aunt, first cousin, nephew, niece, husband, wife, father-in-law,
mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law,
stepson, stepdaughter, stepbrother, stepsister, half brother, or half sister of
an owner or administrator.

(20019) “Resident” means a person 18 years of age or older, residing in
and receiving care from a facility.

(21)¢20) “Resident’s representative or designee” means a person other
than the owner, or an agent or employee of the facility, designated in writing
by the resident, if legally competent, to receive notice of changes in the
contract executed pursuant to s. 429.24; to receive notice of and to participate
in meetings between the resident and the facility owner, administrator, or
staff concerning the rights of the resident; to assist the resident in contacting
the State Long-Term Care Ombudsman Program or local ombudsman
council if the resident has a complaint against the facility; or to bring
legal action on behalf of the resident pursuant to s. 429.29.

(22)21H “Service plan” means a written plan, developed and agreed upon
by the resident and, if applicable, the resident’s representative or designee or
the resident’s surrogate, guardian, or attorney in fact, if any, and the
administrator or designee representing the facility, which addresses the
unique physical and psychosocial needs, abilities, and personal preferences
of each resident receiving extended congregate care services. The plan shall
include a brief written description, in easily understood language, of what
services shall be provided, who shall provide the services, when the services
shall be rendered, and the purposes and benefits of the services.

(23)22) “Shared responsibility” means exploring the options available to
a resident within a facility and the risks involved with each option when
making decisions pertaining to the resident’s abilities, preferences, and
service needs, thereby enabling the resident and, if applicable, the resident’s
representative or designee, or the resident’s surrogate, guardian, or attorney
in fact, and the facility to develop a service plan which best meets the
resident’s needs and seeks to improve the resident’s quality of life.

(24)23) “Supervision” means reminding residents to engage in activities
of daily living and the self-administration of medication, and, when
necessary, observing or providing verbal cuing to residents while they
perform these activities.

(25)24) “Supplemental security income,” Title XVI of the Social Security
Act, means a program through which the Federal Government guarantees a
minimum monthly income to every person who is age 65 or older, or disabled,
or blind and meets the income and asset requirements.

(26)25) “Supportive services” means services designed to encourage and
assist aged persons or adults with disabilities to remain in the least
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restrictive living environment and to maintain their independence as long as
possible.

(27)26) “Twenty-four-hour nursing supervision” means services that are
ordered by a physician for a resident whose condition requires the super-
vision of a physician and continued monitoring of vital signs and physical
status. Such services shall be: medically complex enough to require constant
supervision, assessment, planning, or intervention by a nurse; required to be
performed by or under the direct supervision of licensed nursing personnel or
other professional personnel for safe and effective performance; required on a
daily basis; and consistent with the nature and severity of the resident’s
condition or the disease state or stage.

Section 35. Subsection (9) of section 429.19, Florida Statutes, is amended
to read:

429.19 Violations; imposition of administrative fines; grounds.—

(9) The agency shall develop and disseminate an annual list of all
facilities sanctioned or fined for violations of state standards, the number
and class of violations involved, the penalties imposed, and the current
status of cases. The list shall be disseminated, at no charge, to the
Department of Elderly Affairs, the Department of Health, the Department
of Children and Families, the Agency for Persons with Disabilities, the area
agencies on aging, the Florida Statewide Advocacy Council, and the State
Long-Term Care Ombudsman Program and state and local ombudsman
councils. The Department of Children and Families shall disseminate the list
to service providers under contract to the department who are responsible for
referring persons to a facility for residency. The agency may charge a fee
commensurate with the cost of printing and postage to other interested
parties requesting a copy of this list. This information may be provided
electronically or through the agency’s Internet site.

Section 36. Subsection (8) of section 429.26, Florida Statutes, is amended
to read:

429.26 Appropriateness of placements; examinations of residents.—

(8) The Department of Children and Families may require an examina-
tion for supplemental security income and optional state supplementation
recipients residing in facilities at any time and shall provide the examination
whenever a resident’s condition requires it. Any facility administrator;
personnel of the agency, the department, or the Department of Children and
Families; or a representative of the State Long-Term Care Ombudsman
Program leng-term eare embudsman-eouneilmember who believes a resident
needs to be evaluated shall notify the resident’s case manager, who shall take
appropriate action. A report of the examination findings shall be provided to
the resident’s case manager and the facility administrator to help the
administrator meet his or her responsibilities under subsection (1).
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Section 37. Subsection (2) and paragraph (b) of subsection (3) of section
429.28, Florida Statutes, are amended to read:

429.28 Resident bill of rights.—

(2) The administrator of a facility shall ensure that a written notice of the
rights, obligations, and prohibitions set forth in this part is posted in a
prominent place in each facility and read or explained to residents who
cannot read. This notice must shall include the statewide toll-free telephone

number and e-mail address of the State Long-Term Care Ombudsman

Program and the telephone number of name,—address,—and telephone
numbers—of the local ombudsman council and the Elder Abuse Hotline

operated by the Department of Children and Families eentral-abuse hetline
and, when applicable, the Advocacy Center for Persons with Disabilities,
Inc., and the Florida local advocacy council, where complaints may be lodged.
The facility must ensure a resident’s access to a telephone to call the State

Long-Term Care Ombudsman Program or local ombudsman council, the

Elder Abuse Hotline operated by the Department of Children and Families
eentral-abuse-hotline, Advocacy Center for Persons with Disabilities, Inc.,

and the Florida local advocacy council.

3

(b) In order to determine whether the facility is adequately protecting
residents’ rights, the biennial survey shall include private informal con-
versations with a sample of residents and consultation with the ombudsman

council in the district pl&nmng—&frd—semee—&re& in which the facility is

located to discuss residents’ experiences within the facility.
Section 38. Section 429.34, Florida Statutes, is amended to read:

429.34 Right of entry and inspection.—In addition to the requirements of
s. 408.811, a any duly designated officer or employee of the department, the
Department of Children and Families, the Medicaid Fraud Control Unit of
the Office of the Attorney General, the state or local fire marshal, or a
representative of the State Long-Term Care Ombudsman Program or a
member of the state or local long-term care ombudsman council may shall
have-the-right-te enter unannounced upon and into the premises of any
facility licensed under pursuant-te this part in order to determine the state of
compliance with the-provisions—of this part, part II of chapter 408, and
applicable rules. Data collected by the State Long-Term Care Ombudsman
Program, state-er local long-term care ombudsman councils or the state or
local advocacy councils may be used by the agency in investigations involving
violations of regulatory standards.

Section 39. Subsection (2) of section 429.35, Florida Statutes, is amended
to read:

429.35 Maintenance of records; reports.—
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(2) Within 60 days after the date of the biennial inspection visit required
under s. 408.811 or within 30 days after the date of any interim visit, the
agency shall forward the results of the inspection to the local ombudsman
council in in the district whese-planning-and-serviece-area;-as-defined-in-part
Heﬁehapteylv@& where the facility is located; to at least one pubhc library or,
in the absence of a public library, the county seat in the county in which the
inspected assisted living facility is located; and, when appropriate, to the
district Adult Services and Mental Health Program Offices.

Section 40. Subsection (6) of section 429.67, Florida Statutes, is amended
to read:

429.67 Licensure.—

(6) In addition to the requirements of s. 408.811, access to a licensed
adult family-care home must be provided at reasonable times for the
appropriate officials of the department, the Department of Health, the
Department of Children and Families, the agency, and the State Fire
Marshal, who are responsible for the development and maintenance of fire,
health, sanitary, and safety standards, to inspect the facility to assure
compliance with these standards. In addition, access to a licensed adult
family-care home must be provided at reasonable times to representatives of

the State Long-Term Care Ombudsman Program fertheleeal-Hong-term-eare
ombudsman-council.

Section 41. Subsection (2) of section 429.85, Florida Statutes, is amended
to read:

429.85 Residents’ bill of rights.—

(2) The provider shall ensure that residents and their legal representa-
tives are made aware of the rights, obligations, and prohibitions set forth in
this part. Residents must also be given the statewide toll-free telephone
number and e-mail address of the State Long-Term Care Ombudsman
Program, the telephone number names;addresses;and-telephonenumbers of
the local ombudsman council and the Elder Abuse Hotline operated by the
Department of Children and Families the-eentral-abuse-hotline where they
may lodge complaints.

Section 42. This act shall take effect July 1, 2015.
Approved by the Governor May 14, 2015.
Filed in Office Secretary of State May 14, 2015.
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